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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 983
[Docket No. FV06-983-3 FR]

Pistachios Grown in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule decreases the
assessment rate established for the
Administrative Committee for
Pistachios (committee) for the 2006—07
and subsequent production years from
$0.0014 to $0.0007 per pound of
assessed-weight pistachios. The
committee, which locally administers
the marketing order regulating the
handling of pistachios grown in
California (order), made this
recommendation to help reduce the
monetary reserve and ensure that it
remains at a level consistent with order
requirements. Assessments upon
pistachio handlers are used by the
committee to fund reasonable and
necessary expenses of the program. The
production year begins September 1 and
ends August 31. The assessment rate
will remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: November 17, 2006.
FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721; telephone:
(559) 487-5901; Fax (559) 487-5906, or
E-mail: Terry.Vawter@usda.gov or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration

Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC, 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 983, regulating the
handling of pistachios grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California pistachio handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable pistachios
beginning September 1, 2006, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate established for the committee for
the 2006—07 and subsequent production
years from $0.0014 to $0.0007 per
pound of assessed-weight pistachios.

The assessment obligation for each
handler is computed by applying the
assessment rate to each handler’s
assessed weight, computed pursuant to
§983.6 of the order.

Sections 983.52 and 983.53 of the
order provide authority for the
committee, with the approval of USDA,
to formulate an annual budget of
expenses and to collect assessments
from handlers to administer the
program. In addition, the order
authorizes the use of a monetary reserve
to cover program expenses (§ 983.56).
The monetary reserve may not exceed
approximately two production years’
budgeted expenses. That section also
requires the committee to reduce future
assessments so that the reserve funds
are less than or equal to two production
years’ budgeted expenses.

The members of the committee are
producers and handlers of California
pistachios. They are familiar with the
committee’s needs and with the costs
for goods and services in their local
area, and are, thus, in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Therefore, all directly affected
persons have an opportunity to
participate and provide input.

For the 2004—-05 production year, the
committee recommended, and USDA
approved, an assessment rate of $0.0014
per pound of assessed-weight pistachios
(§983.253). The assessment rate would
continue in effect from production year
to production year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
information available to USDA.

The committee met on May 23, 2006,
and unanimously recommended 2006—
07 expenditures of $340,906 and an
assessment rate of $0.0007 per pound of
assessed-weight pistachios received for
processing. By comparison, expenses for
the 2005-06 production year totaled
$324,403 and the assessment rate was
$0.0014 per pound of assessed-weight
pistachios received for processing. The
$0.0007 assessment rate is one-half of
the $0.0014 assessment rate. Reducing
the assessment rate will help reduce the
reserve and ensure that it remains at a
level consistent with order
requirements.

The major expenditures
recommended by the committee for the
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2006-07 production year include:
$80,952 for administrative expenses;
$10,000 for compliance expenses;
$149,954 for salaries; and $100,000 for
a contingency reserve. In comparison,
major expenditures for the 2005-06
production year included: $85,046 for
administrative expenses; $10,000 for
compliance expenses; $129,357 for
salaries; and $100,000 for a contingency
reserve.

The committee believes that
maintaining the current assessment rate
could eventually result in a financial
reserve balance beyond order
requirements that the reserve not exceed
approximately two production years’
expenses. Based on this, the committee
determined that decreasing the
assessment rate at this time will help to
reduce the monetary reserve and ensure
the reserve is maintained at a level
consistent with order requirements.

The assessment rate recommended by
the committee was derived by dividing
anticipated expenses minus the reserve
funds that will be utilized to meet
expenses by expected receipts (the
assessed weight) of California pistachios
during the 2006-07 season ($340,906
minus $200,906 divided by 200,000,000
pounds = $0.0007 per pound). With
pistachio receipts for the year estimated
at 200,000,000 pounds, assessment
income is expected to total $140,000.

If the assessment rate remained at
$0.0014 per pound (estimated $280,000
assessment income), the estimated
reserve on August 31, 2007, would be
$448,741. Although this amount would
still be within the order’s reserve
requirements, the committee believes it
should reduce the reserve in the event
that some of the variable components,
such as crop estimate, are understated.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
committee will continue to meet prior to
or during each production year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of committee meetings
are available from the committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be

undertaken as necessary. The
committee’s 2006—07 budget and those
for subsequent production years will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 50 handlers
of California pistachios subject to
regulation under the order and
approximately 740 producers in the
production area. The Small Business
Administration (13 CFR 121.201)
defines small agricultural producers as
those having annual receipts less than
$750,000, and defines small agricultural
service firms as those whose annual
receipts are less than $6,500,000. Of the
740 producers, approximately 722 have
annual receipts of less than $750,000.
Eight of the 50 handlers subject to
regulation have annual pistachio
receipts of at least $6,500,000. Thus, the
majority of handlers and producers of
California pistachios may be classified
as small entities.

This rule decreases the assessment
rate established for the committee and
collected from handlers for the 2006-07
and subsequent production years from
$0.0014 to $0.0007 per pound of
assessed-weight pistachios received for
processing. The committee unanimously
recommended 2006—07 expenditures of
$340,906 and an assessment rate of
$0.0007 per pound of assessed-weight
pistachios. The recommendation was
made to reduce the monetary reserve to
ensure that it remains at a level
consistent with order requirements. The
quantity of assessed-weight pistachios
anticipated for the 2006—07 production
year is estimated at 200,000,000 pounds.
The total assessments collected are
estimated to be $140,000. Assessment
income coupled with funds on hand at
the beginning of the production year of
nearly $500,000 should provide the
committee with adequate funds to meet
its 2006—07 expenses and maintain an

adequate reserve that is within the
requirements of the order.

The major expenditures
recommended by the committee for the
2006-07 production year include:
$80,952 for administrative expenses;
$10,000 for compliance expenses;
$149,954 for salaries; and $100,000 for
a contingency reserve. In comparison,
major expenditures for the 2005-06
production year included: $85,046 for
administrative expenses; $10,000 for
compliance expenses; $129,357 for
salaries; and $100,000 for a contingency
reserve.

The assessment rate recommended by
the committee was derived by dividing
anticipated expenses minus the reserve
funds that will be utilized to meet
expenses by expected receipts (the
assessed weight) of California pistachios
during the 2006-07 season ($340,906
minus $200,906 divided by 200,000,000
pounds = $0.0007 per pound). With
pistachio receipts for the year estimated
at 200,000,000 pounds, assessment
income is expected to total $140,000.

If the assessment rate remained at
$0.0014 per pound (estimated $280,000
assessment income), the estimated
reserve on August 31, 2007, would be
$448,741. Although this amount would
still be within the order’s reserve
requirements, the committee believed it
should reduce the reserve in the event
that some of the variable components,
such as crop estimate, are understated.

At its meeting on May 23, 2006, the
committee discussed the alternative
levels of assessments it believed would
provide both adequate funding of
expenses and result in a reduced
financial reserve. The committee also
reviewed information from its Executive
Subcommittee, which met on March 1,
2006. Some committee members
believed that the reserve funds alone
would be adequate to sustain committee
operations in the absence of any
assessment rate. Others believed a
smaller assessment rate was prudent,
thus keeping consistent assessment
collections from one production year to
the next. That way, the committee
reasoned, handlers would be in a better
position to plan for assessments from
year to year. After deliberating the value
of both proposals, the committee
ultimately unanimously recommended a
reduced assessment rate of $0.0007 per
pound of assessed-weight pistachios
and expenses totaling $340,906.

A review of historical information and
preliminary information pertaining to
the production year indicates that the
grower price for the 2006—-07 production
year could range between $1.65 and
$1.75 per pound of assessed-weight
pistachios. Therefore, the estimated
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assessment revenue for the 2006—-07
production year as a percentage of total
grower revenue could range between
.040 and .042 percent.

While assessments impose some
additional costs on handlers, the costs
are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, decreasing the assessment rate
will reduce the burden on handlers, and
may reduce the burden on producers. In
addition, the committee’s meeting was
widely publicized throughout the
California pistachio industry and all
interested persons were invited to
attend the meeting and encouraged to
participate in committee deliberations
on all issues. Like all committee
meetings, the May 23, 2006, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue.

This rule imposes no additional
reporting and recordkeeping on either
small or large pistachio handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on August 25, 2006 (71 FR
50374). Copies of the proposed rule
were also mailed or sent via facsimile to
all pistachio handlers. Finally, the
proposal was made available through
the Internet by USDA and the Office of
the Federal Register. A 30-day comment
period ending September 25, 2006, was
provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the committee and other
available information, it is hereby found

that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because the 2006—-07 production year
began on September 1, 2006, and
pistachio handlers are already receiving
2006—07 crop pistachios from growers.
The decreased assessment rate applies
to all pistachios received during the
2006—07 year and subsequent seasons.
Further, handlers are aware of this rule
which was unanimously recommended
at a public meeting. Also, a 30-day
comment period was provided for in the
proposed rule, and no comments were
received.

List of Subjects in 7 CFR Part 983

Marketing agreements, Pistachios,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 983 is amended as
follows:

PART 983—PISTACHIOS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 983 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 983.253 is amended by
revising paragraph (a) to read as follows:

§983.253 Assessment rate.

(a) On and after September 1, 2006, a
continuing assessment rate of $0.0007
per pound of assessed-weight pistachios
is established for California pistachios.
The assessment obligation of each
handler shall be computed by applying
the assessment rate to the assessed
weight computed pursuant to § 983.6.

* * * * *

Dated: November 14, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06-9252 Filed 11-14-06; 1:09 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984
[Docket No. FV06—-984-2 IFR]

Walnuts Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule increases the
assessment rate established for the
Walnut Marketing Board (Board) for the
2006—07 and subsequent marketing
years from $0.0096 to $0.0101 per
kernelweight pound of assessable
walnuts. The Board locally administers
the marketing order which regulates the
handling of walnuts grown in
California. Assessments upon walnut
handlers are used by the Board to fund
reasonable and necessary expenses of
the program. The marketing year begins
August 1 and ends July 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: November 17, 2006. Comments
received by January 16, 2007 will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, E-mail:
moab.docketclerk@usda.gov, or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.ams.usda.gov/fv/
moab.html.

FOR FURTHER INFORMATION CONTACT:
Shereen Marino, Marketing Specialist,
or Kurt Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Shereen.Marino@usda.gov or
Kurt.Kimmel@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
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Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 984, both as amended (7
CFR part 984), regulating the handling
of walnuts grown in California,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California walnut handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable walnuts
beginning on August 1, 2006, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before

parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Board for the
2006—07 and subsequent marketing
years from $0.0096 to $0.0101 per
kernelweight pound of assessable
walnuts.

The California walnut marketing
order provides authority for the Board,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Board are producers and handlers
of California walnuts. They are familiar
with the Board’s needs and the costs for
goods and services in their local area
and are thus in a position to formulate

an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed at a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2005-06 and subsequent
marketing years, the Board
recommended, and USDA approved, an
assessment rate of $0.0096 per
kernelweight of assessable walnuts that
would continue in effect from year to
year unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on September 8, 2006,
and unanimously recommended 2006—
07 expenditures of $3,222,860 and an
assessment rate of $0.0101 per
kernelweight pound of assessable
walnuts. In comparison, last year’s
budgeted expenditures were $2,937,600.
The assessment rate of $0.0101 per
kernelweight pound of assessable
walnuts is $0.0005 per pound higher
than the rate currently in effect. The
higher assessment rate is necessary to
cover increased expenses including
increased salaries, operating expenses
and research for the 2006—-07 marketing
year.

The following table compares major
budget expenditures recommended by
the Board for the 2005—06 and 2006—07
marketing years:

Budget expense categories 2005-06 2006-07
Administrative Staff/Field Salaries & BENEFItS ..........ccocciiiiiiiieie ettt s $360,000 $415,000
TraVel/BOard EXPENSES .....c.ceiuiiiiiiiiieiiieeteeitieete e sttt eteestteasteesaeeeaseaeaseasaeeaaseessee e beaaseeesbeesateeseesnbeesbeaanseesneesnseaaseaans 80,000 75,000
(O3 {ToT= I @7e 1S3 7Y o] U E= U U o | S 132,500 142,500
Program Expenses Including Research:
(070 ) g1 igo] 1Yo I e T ¢o] o P Tt O PSS 5,000 5,000
CrOP ACIBAJE SUIVEY ...uieiutiieeteetiete sttt st et e she et b e et e bt e skt e s et e eae e eb e eae e e bt eae e e b e eae e bt eh e e bt eb e e bt ehe e e e naeennenaeennenn 85,000 | ..oovvveeriiiieen,
(07 (o oI = (144 YT UPRPPRPP 95,000 100,000
Production Research Director ... 75,000 75,000
Production Research ................. 500,000 650,000
Domestic Market Development . 1,550,000 1,750,000
RESEIVE fOr CONTINGENCY ..ottt ettt e e b e s ae e et e e sab e e bt e s ab e e sbe e st e e nbeeeabeeanneenneas 55,100 10,360

The assessment rate recommended by
the Board was derived by dividing
anticipated expenses by expected
shipments of California walnuts
certified as merchantable. Merchantable
shipments for the year are estimated at
318,600,000 kernelweight pounds
which should provide $3,217,860 in
assessment income. Assessment income
combined with interest income should
allow the Board to cover its expenses.
Unexpended funds may be used
temporarily to defray expenses of the
subsequent marketing year, but must be
made available to the handlers from

whom collected within 5 months after
the end of the year, according to
§984.69.

The estimate for merchantable
shipments is based on the California
Agricultural Statistics Service’s crop
estimate for the crop year of 354,000
tons (inshell). Pursuant to § 981.51(b) of
the order, this figure was converted to
a merchantable kernelweight basis using
a factor of .45 (354,000 tons x 2,000
pounds/ton x .45).

The assessment rate established in

this rule will continue in effect
indefinitely unless modified,

suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Board will continue to meet prior to or
during each marketing year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or USDA.
Board meetings are open to the public
and interested persons may express
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their views at these meetings. USDA
will evaluate Board recommendations
and other available information to
determine whether modification of the
assessment rate is needed. Further
rulemaking will be undertaken as
necessary. The Board’s 2006—07 budget
and those for subsequent marketing
years will be reviewed and, as
appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are currently 44 handlers of
California walnuts subject to regulation
under the marketing order and
approximately 5,150 growers in the
production area. Small agricultural

service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those whose annual receipts
are less than $6,500,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000.

Current industry information suggests
that 16 of the 44 handlers (36 percent)
shipped over $6,500,000 of
merchantable walnuts and could be
considered large handlers by the SBA.
Twenty-eight of the 44 walnut handlers
(64 percent) shipped under $6,500,000
of merchantable walnuts and could be
considered small handlers.

The number of large walnut growers
(annual walnut revenue greater than
$750,000) can be estimated as follows.
According to the National Agricultural
Statistics Service (NASS), the average
yield per acre for 2003-05 is 1.567 tons.
A grower with 353 acres with average
yields would produce approximately
553 tons. The average of grower prices
for 2003-05 (published by NASS) is
$1,357 per ton. At that average price, the
553 tons produced on 353 acres would
yield approximately $750,000 in annual
revenue. The 2002 Agricultural Census
indicated 56 walnut farms (just under
one percent of the 7,025 walnut farmers
in 2002) were 500 acres or larger. The
500 acre threshold in the census data is
somewhat larger than the 353 acres that
would produce $750,000 in revenue

with average yields and average prices.
Thus, it can be concluded that the
number of large walnut farms in 2006 is
still likely to be not much above one
percent. Based on the foregoing, it can
be concluded that the majority of
California walnut handlers and
producers may be classified as small
entities.

This rule increases the assessment
rate established for the Board and
collected from handlers for the 2006—07
and subsequent marketing years from
$0.0096 to $0.0101 per kernelweight
pound of assessable walnuts. The Board
unanimously recommended 2006-07
expenditures of $3,222,860 and an
assessment rate of $0.0101 per
kernelweight pound of assessable
walnuts. The assessment rate of $0.0101
is $0.0005 higher than the 2005-06 rate.
The quantity of assessable walnuts for
the 2006—07 marketing year is estimated
at 318,600,000 merchantable
kernelweight pounds. Thus, the $0.0101
rate should provide $3,217,860 in
assessment income. Assessment income
combined with interest income should
be adequate to meet this year’s
expenses. The increased assessment rate
is primarily due to increased budget
expenditures.

The following table compares major
budget expenditures recommended by
the Board for the 2005—06 and 2006—07
marketing years:

Budget expense categories 2005-06 2006-07

Administrative Staff/Field Salaries & BENEFItS .........ccoiiiiririeiiiee e $360,000 $415,000
Travel/Board EXpenses ........ccccvcervererieernennne. 80,000 75,000
Office COSIS/ANNUAI AUGIT ..ottt st et e e e bt e bt e sa et e sbe e ear e e nbeeeaneenanesneenens 132,500 142,500
Program Expenses Including Research:

CONLrOIEA PUICRASES ... .oiiiiiiiiiiee ettt ettt b et sa ettt e s bt e bt e e ae e e bt e st e et e e e neesnnenneenans 5,000 5,000

Crop Acreage Survey ... 85,000

Crop Estimate .......ccccocevivieieennns 95,000 100,000

Production ReSearch DIFECION ..........cociiiiiiiiiiiiic e s e 75,000 75,000

Production RESEAICI ......cccuiiiiiiii ettt et e et b e e e e en et e e nan e nean 500,000 650,000

Domestic Market Development . 1,550,000 1,750,000

Reserve for CONtINGENCY ........ociiiiiiiiecie et e e s 55,100 10,360

Prior to arriving at this budget, the
Board considered alternative
expenditure levels, but ultimately
decided that the recommended levels
were reasonable to properly administer
the order. Unexpended funds may be
used temporarily to defray expenses of
the subsequent marketing year, but must
be made available to the handlers from
whom collected within 5 months after
the end of the year, according to
§984.69.

According to NASS, the season
average grower prices for years 2004 and
2005 were $1,390 and $1,520 per ton,
respectively. Dividing these average
grower prices by 2,000 pounds per ton

provides an inshell price per pound
range of between $.70 and $.76.
Adjusting by a few cents above and
below those prices ($0.67 to $0.79 per
inshell pound) provides a reasonable
price range within which the 2006-07
season average price is likely to fall.
Dividing these inshell prices per pound
by the 0.45 conversion factor designated
in the order yields a 2006—07 price
range estimate of $1.49 and $1.76 per
kernelweight pound of assessable
walnuts.

To calculate the percentage of grower
revenue represented by the assessment
rate, the assessment rate of $0.0101 (per
kernelweight pound) is divided by the

low and high estimates of the price
range and then multiplied by 100. The
estimated assessment revenue for the
2006—07 marketing year as a percentage
of total grower revenue would likely
range between .7 and .6 percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the marketing order.
In addition, the Board’s meeting was
widely publicized throughout the
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California walnut industry and all
interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Board meetings, the September 8,
2006, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California
walnut handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identifiedp any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C 553, it also found
and determined upon good cause that it
is impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice prior to putting this
rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because handlers have begun shipping
walnuts for the 2006—07 marketing year.
The marketing year began on August 1,
2006, and the assessment rate applies to
all walnuts shipped during the 2006-07
and subsequent seasons. With the
assessment rate in effect prior to
publication of this rule, the Board
would not generate sufficient revenue to
meet its budgeted expenses for the
2006—-07 marketing year. The Board
needs to have sufficient funds to pay its

expenses which are incurred on a
continuous basis. Further, handlers are
aware of this rule which was
unanimously recommended at a public
meeting and is similar to other
assessment rate actions issued in prior
years. This interim final rule provides a
60-day comment period, and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 984
Marketing agreements, Walnuts, Nuts,

Reporting and recordkeeping

requirements.

m For the reasons set forth in the

preamble, 7 CFR part 984 is amended as
follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 984 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 984.347 is revised to read
as follows:

§984.347 Assessment rate.

On and after August 1, 2006, an
assessment rate of $0.0101 per
kernelweight pound is established for
California merchantable walnuts.

Dated: November 14, 2006.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06-9251 Filed 11-14-06; 1:09 pm]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AH95

Criticality Control of Fuel Within Dry
Storage Casks or Transportation
Packages in a Spent Fuel Pool

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations that govern domestic
licensing of production and utilization
facilities so that the requirements
governing criticality control for spent
fuel pool storage racks do not apply to
the fuel within a spent fuel
transportation package or storage cask
when a package or cask is in a spent fuel
pool. These packages and casks are
subject to separate criticality control
requirements. This action is necessary

to avoid applying two different sets of
criticality control requirements to fuel
within a package or cask in a spent fuel
pool.

DATES: Effective Date: The final rule will
become effective January 30, 2007,
unless significant adverse comments are
received by December 18, 2006. A
significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change (refer to
“Procedural Background” in the
Supplementary Information section of
this document for further details). If the
rule is withdrawn, timely notice will be
published in the Federal Register.
Comments received after December 18,
2006 will be considered if it is practical
to do so, but the NRC is able to ensure
only that comments received on or
before this date will be considered.

ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
RIN 3150—AH95 in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
for public inspection. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
personal information such as social
security numbers and birth dates in
your submission.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.lInl.gov.
Address questions about our rulemaking
website to Carol Gallagher at (301) 415—
5905; e-mail cag@nrc.gov. Comments
can also be submitted via the Federal
eRulemaking Portal http://
www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays [telephone (301) 415—
1966].

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on the public computers
located at the NRC’s Public Document
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Room (PDR), O-1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland 20852. The PDR reproduction
contractor will copy documents for a
fee. Selected documents, including
comments, can be viewed and
downloaded electronically via the NRC
rulemaking Web site at http://
ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC'’s Electronic Reading Room at
http://www.nrc.gov/reading-rm/
adams.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the PDR
Reference staff at 1-800-397—-4209, 301—
415-4737, or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
George M. Tartal, Project Manager,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001, telephone
(301) 415-0016, e-mail gmt1@nrc.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Storage of spent fuel can be done
safely in a water filled spent fuel pool
under 10 CFR Part 50, a transportation
package under 10 CFR Part 71, or a dry
storage cask under 10 CFR Part 72. The
primary technical challenges involve
removing the heat generated by the
spent fuel (decay heat), storing the fuel
in an arrangement that avoids an
accidental criticality, and providing
radiation shielding. Removing the decay
heat keeps the spent fuel from becoming
damaged due to excessive heatup.
Transportation packages and dry storage
casks are designed to be capable of
removing the decay heat generated by
the fuel when filled with water or when
dry without the need for active heat
removal systems. Avoiding an
accidental criticality is important to
preclude the possibility of overheating
the spent fuel and damaging the fuel.
When dry, transportation packages and
dry storage casks are subcritical by the
absence of water as a neutron
moderator, as well as by geometric
design, and through the use of neutron
poison materials such as boral and
poison plates. When the packages and
casks are flooded with water, they may
also rely on soluble boron to maintain
the subcritical condition. Therefore, a
boron dilution event is the scenario that

could result in an accidental criticality
with the possibility of excessive fuel
temperature and subsequent fuel
damage. Radiation shielding, provided
by the water in a spent fuel pool or the
container material in a transportation
package or dry storage cask, is important
to protect people that may be near the
spent fuel from unacceptable exposure
to radiation. The NRC has promulgated
regulations governing the capability of
both spent fuel pools (10 CFR Parts 50
and 70), dry storage casks (10 CFR Part
72) and transportation packages (10 CFR
Part 71) to address these technical
challenges for the protection of public
health and safety.

10 CFR 50.68 requires that spent fuel
pools remain subcritical in an
unborated, maximum moderation
condition. Implementation of this
regulation also allows credit for the
operating history of the fuel (fuel
burnup) when analyzing the storage
configuration of the spent fuel. 10 CFR
Parts 71 and 72 approve the use of spent
fuel transportation packages and storage
casks, respectively. 10 CFR Part 71
requires that transportation packages be
designed assuming they can be flooded
with fresh water (unborated), and thus
are already analyzed in a manner that
complies with the 10 CFR 50.68
assumption. However, 10 CFR Part 72
was, in part, predicated on the
assumption that spent fuel (without any
burnup) would remain subcritical when
stored dry in a cask and remain
subcritical when placed in a cask in a
spent fuel pool at a commercial power
reactor. Implementation of 10 CFR Part
72 relies on soluble boron, rather than
on burnup, to assure subcriticality when
the fuel is in a cask in a spent fuel pool.

On March 23, 2005, the NRC issued
Regulatory Issue Summary (RIS) 2005—
05 addressing spent fuel criticality
analyses for spent fuel pools under 10
CFR 50.68 and Independent Spent Fuel
Storage Installations (ISFSI) under 10
CFR Part 72. The intent of the RIS was
to advise reactor licensees that they
must meet both the requirements of 10
CFR 50.68 and 10 CFR Part 72 with
respect to subcriticality during storage
cask loading in spent fuel pools. The
need to meet both regulations and the
differences in the assumptions
described above create an additional
burden on licensees to show that credit
for soluble boron is not required to
preclude an accidental criticality in a
water-filled, high-density dry storage
cask used for storing fuel. In order to
satisfy both of these requirements, a
site-specific analysis that demonstrates
that the casks would remain subcritical
for the specific irradiated fuel loading

planned, without credit for soluble
boron, as described in 10 CFR 50.68 is
required. This analysis relies on the fuel
burnup to determine the margin to
criticality for the specific cask loading.
The analysis is similar to that conducted
for the spent fuel pool itself, but takes
into account the unique design features
of the cask when determining the
minimum burnup required for spent
fuel storage in the specific cask. This
issue only applies to pressurized water
reactors (PWR) because boiling water
reactor (BWR) spent fuel pools do not
contain soluble boron and the casks that
are used to load BWR fuel do not rely
on soluble boron to maintain
subcriticality.

The regulations, as currently written,
create an unnecessary burden for both
industry and the NRC, of performing
two different analyses with two
different sets of assumptions for the
purpose of preventing a criticality
accident, with no associated safety
benefit. This burden is considered
unnecessary because the conditions
which could dilute the boron
concentration within a transportation
package or dry storage cask (hereinafter
“package or cask”) in a spent fuel pool,
and cause fuel damage with the release
of radioactive material, are highly
unlikely. The NRC evaluated the two
scenarios in which a boron dilution
could occur: (1) A rapid drain down and
subsequent reflood of the spent fuel
pool, or (2) a slow boron dilution of the
spent fuel pool. The result of the NRC
evaluation is that the possibility of each
scenario is highly unlikely (see
Appendix A for additional details).
Therefore, there is no safety benefit from
requiring the licensee to conduct a site
specific analysis to comply with 10 CFR
50.68(b) while fuel is within a package
or cask in a spent fuel pool.

As a result, a revision to the
Commission’s regulations is necessary
to eliminate the requirement for
separate criticality analyses using
different methodologies and acceptance
criteria for fuel within a package or cask
in a spent fuel pool. This direct final
rule will eliminate the need to comply
with the criticality control requirements
in §50.68 if fuel is within a package or
cask in a spent fuel pool. Instead, the
criticality requirements of 10 CFR Parts
71 and 72, as applicable, would apply
to fuel within packages and casks in a
spent fuel pool. For fuel in the spent
fuel pool but outside the package or
cask, the criticality requirements of 10
CFR 50.68 would apply.
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IL. Section-by-Section Analysis of
Substantive Changes

Section 50.68 Criticality Accident
Requirements

Section 50.68 describes the
requirements for maintaining
subcriticality of fuel assemblies in the
spent fuel pool. New paragraph (c) of
this section states that the criticality
accident requirements of 10 CFR
50.68(b) do not apply to fuel within a
package or cask in a spent fuel pool.
Rather, the criticality accident
requirements of 10 CFR Part 71 or 72,
as applicable, apply to fuel within a
package or cask in a spent fuel pool.
This new paragraph provides the
regulatory boundary between § 50.68(b)
and 10 CFR Part 71 or 72 for performing
criticality analyses. A licensee moving
fuel between the spent fuel pool and a
package or cask need only analyze fuel
within the package or cask according to
10 CFR Part 71 or 72, as applicable, and
is not required to analyze fuel within
the package or cask using § 50.68(b)
requirements.

For the purpose of this paragraph, any
package or cask that is in contact with
the water in a spent fuel pool is
considered “in” the spent fuel pool.
Also, once any portion of the fuel (fuel
assembly, fuel bundle, fuel pin, or other
device containing fuel) enters the
physical boundary of the package or
cask, that fuel is considered “within”
that package or cask. When a package or
cask is in a spent fuel pool, the
criticality requirements of 10 CFR Part
71 or 72, as applicable, and the
requirements of the Certificate of
Compliance for that package or cask,
apply to the fuel within that package or
cask. Criticality analysis for the fuel in
that package or cask in accordance with
§50.68(b) is not required. For fuel in the
spent fuel pool and not within a
package or cask, the criticality
requirements of § 50.68(b) apply.

III. Procedural Background

The NRC is using the “direct final
rule procedure” to issue this
amendment because it is not expected to
be controversial. The amendment to the
rule will become effective on January
30, 2007. However, if the NRC receives
significant adverse comments by
December 18, 2006, then the NRC will
publish a document that withdraws this
action. In that event, the comments
received in response to this amendment
would then be considered as comments
on the companion proposed rule
published elsewhere in this Federal
Register, and the comments will be
addressed in a later final rule based on
that proposed rule. Unless the

modifications to the proposed rule are
significant enough to require that it be
republished as a proposed rule, the NRC
will not initiate a second comment
period on this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule.

IV. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. This direct final rule
eliminates duplication of criticality
control requirements for fuel within a
package or cask in the spent fuel pool.
These packages and casks have separate
requirements for criticality control
during loading, storage and unloading
operations. This rulemaking does not
involve the establishment or use of
technical standards, and hence this act
does not apply to this direct final rule.

V. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the NRC on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements

in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the
provisions of Title 10 of the Code of
Federal Regulations. Although an
Agreement State may not adopt program
elements reserved to NRC, it may wish
to inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws but does
not confer regulatory authority on the
State.

VI. Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled “Plain Language
in Government Writing,”” directed that
the Government’s writing be in plain
language. The NRC requests comments
on this direct final rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
heading ADDRESSES above.

VII. Finding of No Significant
Environmental Impact: Environmental
Assessment

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the NRC’s
regulations in Subpart A of 10 CFR Part
51, that this rule is not a major Federal
action significantly affecting the quality
of the human environment and,
therefore, an environmental impact
statement is not required. The basis for
this determination is set forth below.

This direct final rule eliminates
duplication of criticality control
requirements for fuel within a package
or cask in the spent fuel pool. These
packages and casks are required to meet
the licensing requirements, defined in
10 CFR Part 71 or 72, as applicable, and
the applicable Certificate of Compliance
(CoC), which currently provide
criticality control requirements for fuel
loading, storage and unloading. This
rulemaking will preclude the necessity
for nuclear power plant licensees to
meet the criticality control requirements
for both regulations (for 10 CFR Part 50
and for 10 CFR Part 71 or 72) while fuel
is within a package or cask in a spent
fuel pool. The regulations in 10 CFR
Parts 71 and 72, as applicable, coupled
with the package or cask CoC, provide
adequate assurance that there are no
inadvertent criticality events while fuel
is within a package or cask in a spent
fuel pool. Experience over 20 years has
demonstrated that the regulations in 10
CFR Parts 71 and 72 have been effective
in preventing inadvertent criticality
events, and the NRC concludes that as
a matter of regulatory efficiency, there is
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no purpose to requiring licensees to
apply for and obtain exemptions from
requirements of § 50.68(b) if they adhere
to the regulations in 10 CFR Part 71 or
72 as applicable. Since the regulations
in 10 CFR Parts 71 and 72 and the CoC
provide safe and effective methods for
preventing inadvertent criticality events
in nuclear power plants, the NRC
concludes that this direct final rule will
not have any significant impact on the
quality of the human environment.
Therefore, an environmental impact
statement has not been prepared for this
direct final rule.

The foregoing constitutes the
environmental assessment for this direct
final rule.

VIII. Paperwork Reduction Act
Statement

This direct final rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
Approval Number 3150-0011, 3150—
0008 and 3150—0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

IX. Regulatory Analysis

Statement of the Problem and
Objectives

As described in the Background
section of this document, the need to
meet the criticality accident
requirements of 10 CFR 50.68 and of 10
CFR Part 71 or 72, and the differences
in their assumptions, create an
additional burden on licensees to show
that credit for soluble boron is not
required to preclude an accidental
criticality in a water-filled package for
transporting fuel or a water-filled, high-
density dry storage cask used for storing
fuel. In order to satisfy both of these
requirements, a site-specific analysis
that demonstrates that the fuel in the
package or cask would remain
subcritical for the specific irradiated
fuel loading planned, without credit for
soluble boron, would be required. In the
§50.68 analysis, the licensee would rely
on the fuel burnup to determine the
margin to criticality for the specific
package or cask loading. The §50.68
analysis would be similar to that
conducted for the spent fuel pool itself,

but would take into account the unique
design features of the package or cask
when determining the minimum burnup
required for spent fuel storage in the
specific package or cask. This issue only
applies to PWRs because BWR spent
fuel pools do not contain soluble boron
and the packages and casks that are
used to load BWR fuel do not rely on
soluble boron to maintain subcriticality.
As currently written, these regulations
create an unnecessary burden for both
industry and the NRC with no
associated safety benefit.

The objective of this rulemaking
activity is to revise 10 CFR 50.68 to
eliminate the requirement for licensees
to perform a separate criticality analysis
based on the requirements of 10 CFR
50.68 for fuel within a package or cask
in a spent fuel pool. As a result, any fuel
that is in the spent fuel pool and not
within the physical boundary of a
package or cask remains subject to the
criticality requirements of § 50.68. Once
the fuel enters the physical boundary of
the package or cask, it is then subject to
the criticality requirements of 10 CFR
Part 71 or 72, as applicable, and no
longer subject to the criticality
requirements of § 50.68.

Alternative Approaches and Their
Values and Impacts

Another option to this amendment is
for the NRC to make no changes and
allow the licensees to continue
requesting exemptions. If no changes are
made, the licensees will continue to
incur the costs of submitting
exemptions (approximately $300k) and
NRC will incur the costs of reviewing
them (approximately $150k). Under this
rule, an easing of the burden on
licensees results from not having to
request exemptions. Similarly, the
NRC’s burden will be reduced by
avoiding the need to review and
evaluate these exemption requests.
Another downfall to this option is that
licensees may not apply 10 CFR 50.59
to exemptions, instead necessitating a
new exemption for future modifications
to package or cask design. Furthermore,
licensees would not be in compliance
with existing regulations, and that the
NRC would then be regulating by
exemption rather than by rule.

A final option is for the NRC to make
no change and licensees to request a
license amendment to add a Technical
Specification which restricts the burnup
of spent fuel assemblies loaded into the
package or cask. This license
amendment would only be required
once, putting the licensee into
compliance with NRC regulations, and
would then permit licensees to make
modifications using 10 CFR 50.59.

However, the burden of producing and
approving an amendment on both the
licensee (approximately $300k) and the
NRC (approximately $100k) is quite
significant, with no safety benefit.

Decision Rationale for the Selected
Regulatory Action

Based on the evaluation of values and
impacts of the alternative approaches,
the NRC has decided to revise 10 CFR
50.68 to eliminate the requirement for
licensees to perform a separate
criticality analysis based on the
requirements of 10 CFR 50.68 for fuel
within a package or cask in a spent fuel
pool. This rule revision is an easing of
burden action which results in
increased regulatory efficiency. The rule
does not impose any additional costs on
existing licensees and has no negative
impact on public health and safety. The
rule will provide savings to licensees
that transfer fuel from the spent fuel
pool to a dry storage cask or
transportation package. There will also
be savings in resources to the NRC as
well.

X. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the NRC
certifies that this rule does not have a
significant economic impact on a
substantial number of small entities.
This direct final rule affects only the
licensing and operation of nuclear
power plants. The companies that own
these plants do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards set
out in regulations issued by the Small
Business Administration at 10 CFR
2.810.

XI. Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this direct
final rule because this amendment does
not involve any provisions that would
impose backfits as defined in 10 CFR
50.109. Reactor licensees are currently
required to meet both the requirements
of 10 CFR 50.68 and 10 CFR Part 71 or
72, as applicable, with respect to
subcriticality during package or cask
loading or unloading in spent fuel
pools. The need to meet both
regulations creates an additional burden
on licensees to show that credit for
soluble boron is not required to
preclude an accidental criticality in a
package or cask when filled with water.
In order to satisfy both of these
requirements, a site specific analysis
that demonstrates that the fuel in the
package or cask would remain
subcritical for the specific irradiated
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fuel loading planned, without credit for
boron, would be required. This action
amends 10 CFR 50.68 so that the
criticality accident requirements for
spent fuel pool storage racks do not
apply to the fuel within a package or
cask in a spent fuel pool. This rule
constitutes a voluntary relaxation of
requirements, and as a result, a backfit
analysis is not required.

During the 535th meeting of the
Advisory Committee for Reactor
Safeguards on September 7, 2006, a
concern was raised regarding any
actions that would be required for
licensees who have previously
requested and been granted either: (1) a
license amendment to modify the plant
technical specifications to comply with
the criticality accident requirements of
10 CFR 50.68 for fuel in a 10 CFR Part
72 licensed cask in their spent fuel pool,
or (2) an exemption from the criticality
accident requirements of 10 CFR 50.68
for fuel in a 10 CFR Part 72 licensed
cask in their spent fuel pool. The NRC
position is that this rulemaking activity
does not constitute a backfit. The
following discussion in the Backfit
Analysis clarify this NRC position for
the amendment or exemption cases
described above.

For licensees with an approved
license amendment, no action is
required by the licensee. The license
amendment modified the licensee’s 10
CFR Part 50 technical specifications by
adding minimum fuel burnup limits to
the fuel being loaded into a licensed dry
storage cask. This direct final rule does
not affect the licensee’s ability to load
spent fuel into the cask in accordance
with the amended technical
specifications, nor does it create any
conflict with the amended technical
specifications. Therefore, a licensee may
choose to continue to comply with the
requirements of their amended 10 CFR
Part 50 license and with the
requirements of 10 CFR Part 71 or Part
72, as applicable, while loading or
unloading a package or cask in the spent
fuel pool. However, for those licensees
who have amended their 10 CFR Part 50
license to comply with 10 CFR 50.68
and have included minimum fuel
burnup limits, and choose to take
advantage of this voluntary relaxation of
requirements, they must request
removal of the previously amended
portions of the 10 CFR Part 50 technical
specifications as a conforming change
consistent with the amended rule.

For licensees with an approved
exemption, no action is required by the
licensee. The exemption permitted
licensees to be exempt from the
criticality accident requirements of 10
CFR 50.68 for fuel being loaded into a

licensed dry storage cask. These
licensees can continue operating under
their approved exemption. However, a
licensee may instead choose to comply
with the amended rule. Operating under
the exemption or the amended rule have
effectively the same criticality accident
requirements for fuel within a package
or cask in a spent fuel pool, namely only
those of 10 CFR Part 71 or Part 72, as
applicable.

XII. Congressional Review Act

In accordance with the Congressional
Review Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

m 1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 161, 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948,
953, 954, 955, 956, as amended, sec. 234, 83
Stat. 444, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2236, 2239,
2282); secs. 201, as amended, 202, 206, 88
Stat. 1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846); sec. 1704, 112 Stat. 2750
(44 U.S.C. 3504 note). Section 50.7 also
issued under Pub. L. 95-601, sec. 10, 92 Stat.
2951 (42 U.S.C. 5841). Section 50.10 also
issued under secs. 101, 185, 68 Stat. 955, as
amended (42 U.S.C. 2131, 2235); sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.13, 50.54(dd), and 50.103 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued
under sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under sec. 204, 88 Stat. 1245 (42
U.S.C. 5844). Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97—415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80-50.81 also

issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

m 2. Section 50.68 is amended by adding
a new paragraph (c) to read as follows:

§50.68 Criticality accident requirements.
* * * * *

(c) While a spent fuel transportation
package approved under Part 71 of this
chapter or spent fuel storage cask
approved under Part 72 of this chapter
is in the spent fuel pool:

(1) The requirements in § 50.68(b) do
not apply to the fuel located within that
package or cask; and

(2) The requirements in Part 71 or 72
of this chapter, as applicable, and the
requirements of the Certificate of
Compliance for that package or cask,
apply to the fuel within that package or
cask.

Dated at Rockville, Maryland, this 31st day
of October, 2006.

For the Nuclear Regulatory Commission.
William F. Kane,

Deputy Executive Director for Reactor and
Preparedness Programs Office of the
Executive Director for Operations.

Note: This Appendix will not appear in the
Code of Federal Regulations.

Appendix A: Technical Basis Document
for RIN 3150-AH95 (RN 678)

I. Background

In the production of electricity from
commercial power reactors, spent fuel that is
generated needs to be stored and safely
managed. As part of the design of all
commercial power reactors, spent fuel
storage pools (SFP) were included to provide
for the safe storage of spent fuel for a number
of years. For many years there was sufficient
room in the original spent fuel pools to
continually store spent fuel without space
restrictions being an immediate concern. In
the 1960’s and 1970’s, when the spent fuel
pools currently in use were designed and
built, it was anticipated that the spent fuel
would be moved off the reactor site for
further processing and/or permanent
disposal. The planned long-term approach is
for disposal of this spent fuel in a permanent
geological repository.

As delays were encountered with the
development of the permanent geological
disposal site, the spent fuel pools began to
fill up and space restrictions became a
concern. Since the 1970’s licensees, with
NRC approval, have increased the storage
capacity of the spent fuel pools by changing
the designs of the storage racks to allow the
fuel to be safely stored closer together. This
was recognized as a short term solution, with
the assumption that permanent disposal
would be made available within a reasonable
period. As additional delays were
encountered with the permanent geological
disposal of the spent fuel, the nuclear power
industry, in conjunction with the NRC,
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developed alternative storage solutions,
including storing the spent fuel in dry storage
casks on their sites.

Maintaining the capacity to store spent fuel
in a spent fuel pool is important for safety.
Being able to store the spent fuel in a water
filled spent fuel pool allows the fuel that is
removed from the reactor core at the start of
a refueling outage to be safely cooled at the
time it is generating the greatest decay heat.
Also, the water provides shielding for the
workers involved in conducting maintenance
on the various systems and components
necessary to safely operate the reactor.
During a refueling outage, inspection and
maintenance activities need to be performed
on the systems and components that would
normally protect the fuel from damage as a
result of the operation of the reactor. These
inspections and maintenance activities can
be accomplished more effectively and
efficiently by draining the water from the
reactor coolant and other supporting systems.
Placing the fuel assemblies in the spent fuel
pool during this period allows the reactor
coolant and other systems to be drained
while keeping the spent fuel safe (covered
with water). Therefore, it is important to
maintain the capability to completely remove
all of the fuel assemblies from the reactor
vessel during a refueling outage (full core
offload capability). From an operational
perspective, additional capacity should be
maintained to accommodate a full core
offload as well as the storage of new fuel that
replaces the spent fuel permanently removed
from the reactor core.

Storage of spent fuel can be done safely in
a water filled spent fuel pool under 10 CFR
Part 50, a transportation package under 10
CFR Part 71, or a dry storage cask under 10
CFR Part 72. The primary technical
challenges involve removing the heat
generated by the spent fuel (decay heat),
storing the fuel in an arrangement that avoids
an accidental criticality, and providing
radiation shielding. Removing the decay heat
keeps the spent fuel from becoming damaged
due to excessive heatup. Dry storage casks
are designed to be capable of removing the
decay heat generated by the fuel when filled
with water or when dry without the need for
active heat removal systems. Avoiding an
accidental criticality is important to preclude
the possibility of overheating the spent fuel
and damaging the fuel. When dry, casks are
subcritical by the absence of water as a
neutron moderator, as well as by geometric
design, and for some cask designs through
the use of neutron poison materials such as
boral and poison plates. When the casks are
flooded with water, they may also rely on
soluble boron to maintain the subcritical
condition. Therefore, a boron dilution event
is the scenario that could result in an
accidental criticality with the possibility of
excessive fuel temperature and subsequent
fuel damage. Radiation shielding, provided
by the water in a spent fuel pool or the
container material in a dry storage cask, is
important to protect people that may be near
the spent fuel from unacceptable exposure to
radiation. The NRG has promulgated
regulations governing the capability of both
spent fuel pools (10 CFR Parts 50 and 70),
dry storage casks (10 CFR Part 72) and

transportation packages (10 CFR Part 71) to
address these technical challenges for the
protection of public health and safety.

Since the original design of commercial
reactors included spent fuel pools, the spent
fuel is stored in these pools when it initially
comes out of the reactor. Decay heat from this
spent fuel is primarily produced by the
radioactive decay of fission products
generated during the period the fuel is in the
reactor core. As the fission products decay,
the amount of decay heat generated in the
spent fuel also decreases. So, over time the
spent fuel becomes cooler, requiring less heat
removal capability. Since the decay heat is
higher when the spent fuel is removed from
the reactor, it is more efficient to cool the fuel
in a spent fuel pool where the fuel is
surrounded by water. This allows the heat to
be transferred to the water in the pool. The
spent fuel pool requires a dedicated cooling
system to maintain the temperature of the
water in the pool cool enough to prevent the
water from boiling. The spent fuel is allowed
to cool down in the spent fuel pool for
several years before it is placed in a dry cask
storage cask or transportation package. When
placed in a dry storage cask or transportation
package, the amount of heat generated by the
spent fuel is low enough that the fuel can be
cooled by the gas surrounding the fuel with
the heat being transferred through the cask or
package to the surrounding air. Once placed
in the dry storage cask or transportation
package, the fuel will remain cool enough to
prevent fuel damage without the need for an
auxiliary cooling system.

Spent fuel pools, dry storage casks and
transportation packages are designed to
preclude an accidental criticality primarily
by relying on the geometrical configuration of
how the spent fuel is stored. Both wet and
dry storage may rely on material that absorbs
the neutrons necessary for the fission process
to occur (fixed neutron poisons, such as
boral, poison plates, etc.). This material is
inserted when building the storage racks or
when building the cask/package. This
material is integral to the storage racks in the
spent fuel pool and in the cask/package used
to physically hold the spent fuel in place.
This establishes the geometrical
configuration of how the spent fuel is stored.
Criticality is of a greater concern when the
fuel is stored in a spent fuel pool because the
water used to cool the fuel is also a very
effective moderator that facilitates the
nuclear fission process. In dry storage, the
spent fuel is surrounded by a gas that does
not act as a moderator, therefore, criticality
is a significantly smaller concern and the
spent fuel can be safely stored closer together
than in a spent fuel pool.

Transfer of the spent fuel from the spent
fuel pool to the cask/package is performed
while the cask/package is submerged in the
spent fuel pool. When the cask/package is in
the spent fuel pool, the fuel stored in the
cask/package is surrounded by water, making
an accidental criticality a concern. To
preclude an accidental criticality in this
circumstance, other physical processes or
systems are used, primarily by putting a
neutron poison (boron) in the water. Before
any spent fuel is placed in either a spent fuel
pool or a cask/package, a detailed analysis is

conducted that demonstrates that the
geometrical configuration and other physical
systems or processes provide reasonable
assurance that an accidental criticality will
be prevented.

It is also possible that the spent fuel would
need to be transferred out of a dry storage
cask and back in to the spent fuel pool. This
might arise in one of two situations. The first
situation is that it might be necessary to
inspect the spent fuel or the dry storage cask
itself. This would necessitate transferring
some or all of the spent fuel in the dry
storage cask back into the spent fuel pool.
The second and more probable situation that
would require unloading the spent fuel from
the dry storage cask back into the spent fuel
pool, would be in preparation for shipment
of the spent fuel. Before the spent fuel in a
dry storage cask licensed pursuant to 10 CFR
Part 72 only (not also licensed pursuant to 10
CFR Part 71) can be shipped, it must first be
transferred to an approved transportation
package licensed pursuant to 10 CFR Part 71.
In order to place the spent fuel into the
transportation package, it must first be
unloaded from the dry storage cask back into
the spent fuel pool. The dry storage cask is
then removed from the spent fuel pool and
is replaced by the transportation package.
The spent fuel is then loaded into the
transportation package.

As described in more detail below, there
are sufficient regulatory controls in place to
provide reasonable assurance that spent fuel
can be safely stored both in spent fuel pools
and in dry storage casks or transportation
packages. The purpose for the change to 10
CFR 50.68 is to reduce the regulatory burden
imposed on licensees by removing a
requirement for an unnecessary criticality
analysis. This change clarifies that, when
loading spent fuel into a dry storage cask or
transportation package while in the spent
fuel pool, the license requirements and
controls (including the physical processes
and systems) relied on by the NRC in its
determination that a specific dry storage cask
or transportation package is acceptable shall
be followed and provide the basis for the
NRC concluding that public health and safety
are maintained.

II. Regulatory Evaluation

The regulation at 10 CFR 50.68 requires
that pressurized water reactor (PWR) SFPs
remain subcritical in an unborated,
maximum moderation condition. To
demonstrate that the fuel in the SFP remains
subcritical in this condition, 10 CFR 50.68
allows credit for the operating history of the
fuel (fuel burnup) when analyzing the storage
configuration of the spent fuel. Taking the
burnup of the spent fuel into consideration
reduces the reactivity of the fuel and reduces
the need for soluble boron to demonstrate
subcriticality. Meeting the unborated
condition requirement provides reasonable
assurance that potential boron dilution
events that could occur during the storage
period of spent fuel in the SFP would not
result in an accidental criticality. Boron
dilution events could occur due to leakage
from the spent fuel pool requiring
replenishment from an unborated water
source. For example, a SFP liner rupture due
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to an earthquake could result in a rapid drain
down of the SFP as could a rupture of the
SFP cooling system. Dilution could also
result from the introduction of unborated
water in the vicinity of the SFP, such as from
a fire suppression system. For the rapid drain
down scenario, the SFP might be replenished
with unborated sources of water in an effort
to quickly reestablish spent fuel cooling and
to provide shielding. It is necessary to
reestablish spent fuel cooling during a rapid
drain down event to preclude the possibility
of the elevated cladding temperature that
could cause overheating of the fuel and a loss
of fuel cladding integrity. Because of the very
low likelihood of a rapid drain down event,
it is not considered part of the licensing basis
for commercial nuclear power reactors.

Storage casks are approved for use by the
NRC by the issuance of specific and general
licenses pursuant to 10 CFR Part 72.
Transportation packages for spent fuel are
licensed pursuant to 10 CFR Part 71. 10 CFR
Part 71 currently requires that the criticality
safety system for transportation packages be
designed with the assumption that a package
can be flooded with fresh water (i.e., no
soluble boron). Therefore, the transportation
packages are already analyzed in a manner
that complies with the 10 CFR 50.68
assumption. The following discussions will
then focus only on storage casks. However,
the transportation packages are included in
the proposed change in order to allow
loading/unloading operation of a
transportation package into a 10 CFR Part 50
facility (i.e., spent fuel pool) without the
need for a specific license or exemption
considerations under 10 CFR Part 50.

The certificates and licenses issued by the
NRC for these storage casks and the
requirements of 10 CFR Part 72 include
controls for fuel loading, storage, and
unloading that provide reasonable assurance
that spent fuel cooling is maintained and an
accidental criticality is avoided. These
controls are not identical to the requirements
contained in 10 CFR 50.68, but instead allow
for an alternate means of assuring safety by
providing additional requirements that are
not present in 10 CFR 50.68. NRC approval
of the storage cask designs was, in part,
predicated on the assumption that
unirradiated commercial nuclear fuel (fresh
fuel) of no more than 5 weight percent
enrichment would remain subcritical when
stored in its dry configuration and that it
would remain subcritical with a sufficient
boron concentration (if any boron was
required) when stored in a water filled
configuration, such as when it is in a SFP at
a commercial power reactor. Under 10 CFR
Part 72, reliance is placed on soluble boron
to assure subcriticality when the cask is full
of water, rather than relying on fuel burnup.
The fresh fuel assumption allowed the NRC
to generically approve storage casks without
regard to the operating history of the fuel
from a criticality perspective by establishing
a bounding case for the various fuel types
that could be stored in the approved storage
casks. If generic fuel burnup data were
available, the NRC may have been able to
approve storage cask designs without the
need for boron to assure subcriticality, but
would have put in place a minimum fuel

burnup requirement instead. By having the
10 CFR Part 72 controls in place, loading,
storage, and unloading of spent fuel can be
accomplished in a manner that precludes an
accidental criticality while maintaining
sufficient fuel cooling capabilities.

I11. Problem Statement

On March 23, 2005, the NRC issued
Regulatory Issue Summary (RIS) 200505
addressing spent fuel criticality analyses for
SFPs under 10 CFR 50.68 and Independent
Spent Fuel Storage Installations (ISFSI)
under 10 CFR Part 72. The intent of the RIS
was to inform reactor licensees that they
must meet both the requirements of 10 CFR
50.68 and 10 CFR Part 72 with respect to
subcriticality during storage cask loading in
SFPs. Different assumptions are relied on
under these regulations to achieve the same
underlying purpose, namely to place spent
fuel in a condition such that it remains
cooled and to preclude an accidental
criticality.

The need to meet both regulations and the
differences in the assumptions creates an
additional burden on licensees to show that
credit for boron is not required to preclude
an accidental criticality in a storage cask
when filled with water. This condition exists
for NRC approved high density storage casks
used for storing PWR fuel. As permitted
under 10 CFR Part 72, boron can be relied on
at PWR SFPs to maintain subcriticality
during storage cask loading or unloading.
However, 10 CFR 50.68 requires that spent
fuel assemblies be subcritical with unborated
water in SFPs. In order to satisfy both of
these requirements, a site specific analysis
that demonstrates that the storage casks
would remain subcritical for the specific
irradiated fuel loading planned, without
credit for boron, would be required. In this
analysis, the licensee would rely on the fuel
burnup to determine the margin to criticality
for the specific cask loading. The analysis
would be similar to that conducted for the
SFP itself, but would take into account the
unique design features of the storage cask
when determining the minimum burnup
required for spent fuel storage in the specific
cask.

In a July 25, 2005, letter to the NRC, the
Nuclear Energy Institute (NEI) indicated that
the implementation of the RIS
recommendations would “create an
unnecessary burden for both industry and the
NRC with no associated safety benefit for
public.” In other words, preparing an
amendment application by performing a
redundant criticality analysis consistent with
10 CFR 50.68 would cause “an unnecessary
administrative burden for licensees with no
commensurate safety benefits” because the
dry storage cask had already been approved
based on the criticality analysis and
assumptions required by 10 CFR Part 72, i.e.,
boron credit with no burnup credit. NEI
reiterated its position at a meeting with the
NRC staff on November 10, 2005.

Subsequent to the November 10, 2005
meeting, the NRC decided to examine the
likelihood of criticality in casks while
submerged in SFPs during loading or
unloading in the event of a boron dilution in
SFPs due to natural phenomena and other

scenarios. Based on the low likelihood of
such an event, NRC has determined that a
revision to 10 CFR 50.68 clarifying that the
requirements of 10 CFR Part 71 or 72, as
appropriate, apply to transportation packages
and storage casks during loading and
unloading operations while submerged in a
PWR SFP. This issue does not apply to
boiling water reactors (BWR) because BWR
SFPs do not contain boron and dry storage
casks that are used to load BWR fuel do not
rely on boron to maintain subcriticality. As
discussed below, there is no safety benefit
from requiring the licensee to conduct a site
specific analysis to comply with 10 CFR
50.68(b) in support of dry storage cask
loading, fuel storage, or unloading activities.

IV. Technical Evaluation

In assessing the proposed change to 10 CFR
50.68, the staff considered what type of
events could lead to damage of the fuel in a
storage cask as a result of the proposed
change. Since the central issue in the
application of the regulations is whether
boron is credited as a control for avoiding an
accidental criticality, events that reduce the
boron concentration in the storage cask were
considered the only events that would be
affected by the proposed change. There are
two types of scenarios in which a boron
dilution could occur. A rapid drain down
and subsequent reflood of the SFP or in
leakage from the SFP cooling system or from
an unborated water source in the vicinity of
the SFP (i.e., fire suppression system) that
would go undetected by normal licensee
activities (slow boron dilution event). Each of
these scenarios are addressed below.

a. Slow Boron Dilution Event

The possibility of a slow boron dilution
event resulting in an accidental criticality
event in a storage cask in a SFP is highly
unlikely based on the requirements
contained in the technical specifications
attached to the Certificate of Compliance
issued under 10 CFR Part 71 or 72 for the
specific cask design.

The storage cask technical specifications
require measurements of the concentration of
dissolved boron in a SFP before and during
cask loading and unloading operations. At a
point a few hours prior to insertion of the
first fuel assembly into a storage cask,
independent measurements of the dissolved
boron concentration in the SFP are
performed. During the loading and unloading
operation, the dissolved boron concentration
in the water is confirmed at intervals that do
not exceed 72 hours. The measurements of
the dissolved boron in the SFP are performed
independently by two different individuals
gathering two different samples. This
redundancy reduces the possibility of an
error and increases the accuracy of the
measurement that is used to confirm that the
boron concentration is in compliance with
the storage cask’s technical specifications.
These measurements are continued until the
storage cask is removed from the SFP or the
fuel is removed from the cask.

In addition to the storage cask technical
specification boron concentration sampling
requirements, 10 CFR Part 72 also requires
criticality monitoring. As stated in 10 CFR
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72.124(c), a criticality monitoring system is
required for dry storage cask loading, storage,
or unloading operations:

“A criticality monitoring system shall be
maintained in each area where special
nuclear material is handled, used, or stored
which will energize clearly audible alarm
signals if accidental criticality occurs.
Underwater monitoring is not required when
special nuclear material is handled or stored
beneath water shielding. Monitoring of dry
storage areas where special nuclear material
is packaged in its stored configuration under
a license issued under this subpart is not
required.”

Although 10 CFR 72.124(c) states
“underwater [criticality] monitoring is not
required,” criticality monitoring is required
when special nuclear material is handled,
used, or stored at facilities where the
requirements of 10 CFR Part 72 apply. The
point being made in 10 CFR 72.124(c) is that
the criticality monitors are not required to be
located under the water, but rather that
criticality monitors can be located above the
water to satisfy this requirement. The
facilities to which this requirement applies
include 10 CFR Part 50 SFPs when loading,
storing, or unloading fuel in storage casks
licensed under 10 CFR Part 72. The
underlying intent of 10 CFR 72.124(c) is that
criticality monitors are required under
circumstances where an accidental criticality
could occur as the result of changes in the
critical configuration of special nuclear
material. As such, storage cask loading and
unloading activities need to be monitored to
provide reasonable assurance that these fuel
handling activities (changes in the critical
configuration) do not result in an accidental
criticality.

When storing fuel in a storage cask that
requires boron to remain subcritical while
submerged in the SFP, the critical
configuration can be affected by changes to
the moderation (temperature changes of the
water) or boron concentration. The primary
concern during storage under these
circumstances is the dilution of the boron
concentration. Therefore, to meet the
underlying intent of 10 CFR 72.124(c) either
criticality monitors are required to detect an
accidental criticality or controls are
necessary to preclude a boron dilution event
that could lead to an accidental criticality. As
previously discussed, periodic sampling (at
intervals no greater than 72 hours) of the
boron concentration is required when fuel is
stored in storage casks in the SFP. The
requirement to periodically sample the boron
concentration provides reasonable assurance
that should a slow boron dilution event
occur, it would be identified such that
actions could be taken to preclude an
accidental criticality and thereby meet the
underlying intent of 10 CFR 72.124(c).

A slow boron dilution event would require
that an unborated source of water be injected
into the SFP and be undetected by normal
plant operational activities for sufficient
duration to allow the boron concentration to
drop below the level required to maintain a
storage cask subcritical. First, consider the
nature of the boron dilution event that would
be required to dilute the SFP boron
concentration from the storage cask technical

specification concentration level (typically
about 2200 ppm) to the critical boron
concentration value (typically around 1800
ppm). The in-leakage rate would have to be
large enough to dilute the entire volume of
the pool between the time of the initial boron
concentration sample and the time of the
subsequent boron concentration sample and
yet be small enough to remain undetected.
Cask loading and unloading are conducted by
licensed operators or certified fuel handlers
who are present during any fuel movement.
It is reasonable to conclude that these
operators or handlers would detect all but the
smallest increases in SFP level that would be
indicative of a slow boron dilution event.
Second, consider the storage casks loading
and unloading operation frequency and
duration. The frequency and duration
depend on the dry storage needs and the
reactor facility design. Based on historical
average data, only a few casks (on the order
of about 5 casks) are loaded each year at an
operating reactor that is in need of dry
storage. Third, consider that the time a
storage cask is actually loaded with fuel
while in the SFP is typically between 24 and
72 hours. When all of these factors are
considered, it is clear that the likelihood of
an undetected slow boron dilution event
occurring during the time that a storage cask
is loaded with fuel in the SFP is very remote.
Another scenario that could result in a
slow boron dilution event is the intentional
injection of unborated water into the storage
cask while loaded with fuel. A person would
need access to a source of unborated water
and a means for injecting the water directly
into the cask (e.g., using a fire hose). While
it is possible that someone could
intentionally inject unborated water into the
cask, it is highly unlikely that this could be
done without being promptly detected by
other licensee personnel monitoring cask
loading or unloading activities. This scenario
would result in a localized dilution of boron
concentration in the storage cask. As the
soluble boron concentration decreased in the
storage cask, the fuel in the cask could
become critical. The inadvertent criticality
would be detected by the criticality monitors
required by 10 CFR 72.124 during cask
loading and unloading operations. As such,
the licensee would be notified of the
inadvertent criticality and could take action
to stop the intentional injection of unborated
water into the cask, re-establish a subcritical
boron concentration in the cask, and
terminate the inadvertent criticality event.
This scenario is essentially the same as any
other slow boron dilution event in that it
requires an undetected injection of unborated
water into a cask that is loaded with fuel.
With the controls of the storage cask
technical specifications related to monitoring
boron concentration, the requirements of 10
CFR 72.124(c) for criticality monitoring to
detect and avoid an accidental criticality, and
the very remote likelihood of an undetected
slow boron dilution event occurring at the
time a storage cask is being loaded, it is
reasonable to conclude that considering a
slow boron dilution event there is no safety
benefit in requiring a licensee to conduct a
site specific analysis to demonstrate that a
dry storage cask will remain subcritical in an

unborated condition as required by 10 CFR
50.68(b).

b. Rapid Drain Down Event

A rapid drain down event could be
postulated if there were an event that caused
a catastrophic failure of the SFP liner and
supporting concrete structure. If there were a
catastrophic failure of the SFP liner that
resulted in a rapid drain down while a
storage cask was in the SFP, the borated
water in the storage cask would likely remain
in the storage cask providing reasonable
assurance that the fuel would be cooled and
remain subcritical. However, if the storage
cask were to become dry, the design of the
storage cask would allow the fuel to remain
cooled, and without water as a moderator the
fuel in the storage cask would be
significantly subcritical.

To assess whether there is a safety benefit
from requiring licensees to conduct an
analysis of storage casks assuming no boron
as the result of a rapid SFP drain down event
three factors were considered in the NRC’s
assessment. The first factor is the probability
that a storage cask will be in the SFP, loaded
with fuel. The second factor is whether there
are credible scenarios that could result in the
rapid drain down of the SFP. The third factor
is whether a boron dilution event would
occur in the storage casks if the rapid SFP
drain down event were to occur. As
described below, when taken together, it is
clear that it is not necessary to require
licensees to conduct additional criticality
analyses to demonstrate that the storage casks
will remain subcritical assuming no boron as
required by 10 CFR 50.68 in response to a
SFP rapid drain down event due to its highly
unlikely occurrence.

For the first factor, historical data suggests
that approximately five storage casks are
loaded on a annual basis at those facilities
that need dry storage. The casks are typically
in the SFP with fuel installed for as long as
72 hours. Using 72 hours and the historical
data as initial assumptions, the probability of
a storage cask loaded with spent fuel being
in a SFP is about 4E-2/yr. Licensees only
have the capability of moving one storage
cask at a time into or out of the SFP. The total
time it typically takes to bring a storage cask
into the SFP, load it with fuel, and remove
it from the SFP area for transport to the ISFSI
is between 3 and 5 days. If a licensee were
to continuously load storage casks, assuming
the shortest duration to complete the transfer
cycle (24 hours to transfer the cask from
outside the building into the spent fuel pool;
loading two to three assemblies per hour, or
12 hours to load the cask to capacity; and 36
hours for removing the cask from the spent
fuel pool, sealing the cask and removing it
from the building), the licensee would be
able to load approximately 120 storage casks
per year. Under these assumptions, the
probability of having a storage cask loaded
with fuel in the SFP would increase to 1.6E—
1/year. If one assumes that it is possible to
load 1 storage cask a week (for a total of 52
casks a year) this would result in a
probability of having a cask that is loaded
with fuel physically in the pool of 4E-1/year.

For the second factor, the NRC has
assessed the possibility of rapid drain down
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events at SFPs. From NUREG-1738,
“Technical Study of Spent Fuel Pool
Accident Risk at Decommissioning Nuclear
Power Plants,” phenomena that could cause
such a catastrophic failure include a storage
cask drop (event frequency of about 2E-7/
year), an aircraft impact (event frequency of
about 2.9E-9/year), a tornado missile (event
frequency of <1E-9/year) or a seismic event.
A dropped storage cask does not affect the
proposed change to 10 CFR 50.68 because the
dilution of boron in the cask is the issue of
interest. When moving a storage cask, it is
either empty (no fuel) or has fuel stored in

it with a closure lid installed. In each case

a boron dilution event that could result in an
accidental criticality in a dry storage cask
would be precluded. The aircraft impact and
tornado missile events are of such a low
frequency that they do not need to be
considered within the scope of the proposed
change. However, the consequences of the
aircraft and tornado events would be similar
to a SFP liner rupture due to other events
(such as an earthquake). This leaves a seismic
event as the only initiating event for a rapid
drain down of a SFP that may be credible.

In Sections 3.5.1 and 3.7.2 of NUREG—
1738, the NRC describes the beyond design
basis seismic event that would have to occur
to result in a rapid drain down of a SFP.
Given the robust structural design of the
spent fuel pools, the NRC expects that a
seismic event with a peak spectral
acceleration several times larger than the safe
shutdown earthquake (SSE) would be
required to produce a catastrophic failure of
the structure.

There are two information sources that the
NRC relies upon to provide reasonable
estimates of seismic event frequency: (1)
Lawrence Livermore National Laboratory
(LLNL) seismic hazard curves, published in
NUREG-1488, “Revised Livermore Seismic
Hazard Estimates for Sixty-Nine Nuclear
Power Plant Sites East of the Rocky
Mountains;” and (2) Electric Power Research
Institute (EPRI) seismic hazard curves,
published in EPRI NP-4726, “Seismic
Hazard Methodology for the Central and
Eastern United States.” Both the LLNL and
EPRI hazard estimates were developed as
best estimates based on data extrapolation
and expert opinion and are considered valid
by the NRC.

In NUREG-1738, a general high confidence
with a low probability of failure (HCLPF)
capacity of 1.2g peak spectral acceleration
(PSA), which is equivalent to about 0.5g peak
ground acceleration (PGA), is established for
SFPs. Under 10 CFR Part 100, “Seismic and
Geologic Siting Criteria for Nuclear Power
Plants,” the minimum SSE seismic PGA
value is 0.1g. Typical PGA values for plants
east of the Rocky Mountains range from 0.1g
to 0.25g and the PGA values for plants west
of the Rocky Mountains range from 0.25g to
0.75g. Using the LLNL seismic hazard curves,
with a SFP HCLPF capacity of 1.2g PSA, the
mean frequency of a seismically-induced
rapid drain down event is estimated to be
about 2E-6/year, ranging from less than 1E—
7/year to 1.4E-5/year, depending on the site-
specific seismic hazard. The EPRI seismic
hazard curves provide a mean frequency of
a seismically-induced rapid drain down

event of about 2E—7/year, ranging from less
than 1E-8/year to about 2E—6/year,
depending on the site-specific seismic
hazard.

For sites west of the Rocky Mountains, the
SFP HCLPF capacity would be site-specific,
but would be at least equal to the SSE. The
SSE for Columbia is 0.25g PGA and has an
annual probability of exceedance (APE) of
2E—-4. However, it is important to note that
a seismic event capable of rupturing the SFP
would have to be much greater than the SSE.
Therefore, it is reasonable to conclude that
mean frequency of a seismically-induced
rapid drain down event at Columbia is
bounded by the analysis for plants East of the
Rocky Mountains.

Diablo Canyon’s SSE is 0.75g PGA with an
APE of 2.5E—4. San Onofre’s SSE is 0.5g PGA
with an APE of 5E—4. An SSE is the
earthquake that is expected to occur that
produces the maximum ground motion for
which certain structures must remain capable
of performing their safety function. SFPs are
designed to remain functional following an
SSE. Further, as noted for all of the other
SFPs, the as-designed and as-built structures
have significant margin to failure and are
capable of remaining functional (not subject
to a rapid drain down event) for earthquakes
well above the SSE. Both the Diablo Canyon
and San Onofre SFPs were designed and
constructed in a manner that provides
significant structural margin. Therefore, it is
reasonable to conclude that the probability of
an earthquake causing a rapid drain down
event would be similar to the probabilities
determined for plants East of the Rocky
Mountains. As such, the NRC concluded that
for these two plants, specific SFP failure
probabilities where not a factor that would
have an adverse affect on its determination
with regard to the acceptability of the
proposed change to 10 CFR 50.68.

Based on the above, it would take a seismic
event significantly greater than the design
basis SSE to credibly cause a SFP rapid drain
down event. Using the most conservative
results for a seismically-induced SFP rapid
drain down event (1.4E-5) and the
probability of having a storage cask with fuel
installed in the pool (4E-1), the probability
of having a SFP rapid drain down event
when a storage cask is in the pool would
likely be significantly less than 5.6E—6. This
is a low probability of SFP failure when a dry
storage cask is in the SFP. Coupled with the
fact that to reach this low probability would
require a seismic event well in excess of the
SSE, the NRC concludes there is no safety
benefit from requiring the licensee to conduct
a site specific analysis in support of storage
cask loading, fuel storage, or unloading
activities.

For the third factor, a rapid drain down
event is considered to be a gross, rapid loss
of the water that provides cooling for the
spent fuel. This event is beyond the licensing
basis for PWR plants. Minor leakage is not
considered to constitute failure. As such, a
rapid drain down event would have to
exceed the makeup capability of the normal
and alternative water supplies by a
significant amount to drain the pool in a
short period. The makeup capacities
available to refill the SFPs typically range

from about 20 gallons per minute (gpm) for
normal makeup to around 1000 gpm for
alternative makeup supplies such as the fire
suppression system. Many sites have the
capability to supply borated water to refill
the spent fuel pool. However, to assess the
affect of a rapid drain down event on a boron
dilution event in a dry storage cask, the NRC
assumed that the makeup would be from an
unborated water source such as a fire
suppression system. The main concern with
a rapid drain down event as it affects a dry
storage cask is subsequently diluting the
boron concentration in the cask during the
attempt to refill the SFP to keep the fuel
stored in the pool cooled to preclude
overheating the fuel and a loss of fuel
cladding integrity. Therefore, the assumption
that a licensee would use an unborated
source of water, such as the fire suppression
system, with the largest capacity available to
provide cooling water in its attempt to
reflood the SFP following a rapid drain down
event is reasonable given the importance of
quickly re-establishing cooling of the fuel
stored in the SFP. The need to establish
alternative means for cooling the fuel stored
in the SFP during a rapid drain down event
is independent of whether a storage cask is
located in the SFP and therefore, has no
relation to the proposed change to 10 CFR
50.68.

The NRC considered four scenarios when
assessing the affect of a rapid drain down
event on diluting the boron concentration in
a dry storage cask. First, the cask might drain
as the SFP drains (some older cask designs
have drain ports at the bottom of the cask)
and the licensee is unable to reflood the SFP
because the leak rate is well in excess of the
normal or alternate makeup capacity
available to reflood the SFP. This scenario
results in the fuel stored in the dry storage
cask in essentially the same condition under
which it would be permanently stored. The
geometrical configuration of the dry storage
casks are such that without the water, the
fuel will remain subcritical. Further, the dry
storage cask is designed to remove the decay
heat from the fuel in this configuration, so
excessive cladding temperatures would not
be reached and there would be no fuel
damage.

The second scenario involves those storage
casks that do not have drain ports at the
bottom of the cask and therefore would
remain filled with water as the SFP
experiences the rapid drain down event. In
this scenario, the licensee would likely use
the largest capacity, unborated source of
cooling water to keep the spent fuel in the
SFP storage racks cooled. As noted before, a
rapid drain down event would significantly
exceed the makeup capacity of available
water systems and the licensee would need
to use an alternative means, such as spraying
the fuel stored in the SFP racks to keep the
fuel cool. In this scenario, the water that
remains in the dry storage cask would still
be borated and would maintain the fuel
storage in the cask subcritical. The fuel in the
cask would remain cooled by the water
surrounding it and the heat transfer through
the cask consistent with the cask design.
Again, in this situation, the fuel in the cask
would be adequately cooled and maintained
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in a subcritical configuration providing
reasonable assurance that excessive fuel
cladding temperatures and subsequent fuel
damage would not occur.

The third scenario involves those dry
storage casks that would remain filled with
borated water. The possibility exists for a
licensee to cause a boron dilution event in
the dry storage cask when spraying the fuel
stored in the SFP racks. The location of the
dry storage cask might be close enough to the
SFP storage racks that it could inadvertently
be sprayed at the same time as the SFP racks,
overfilling the dry storage cask, and
eventually diluting the boron. Under these
conditions, the boron concentration would
slowly decrease and this scenario becomes
very similar to a slow boron dilution event
as discussed previously. The criticality
monitors required for dry cask loading would
still be available and would provide
indication of an accidental criticality. With
indication of an accidental criticality, it is
reasonable to assume that the licensee would
take action to stop the boron dilution from
continuing and restore the dry storage cask
to a subcritical configuration.

Actions the licensee could take to return
the dry storage cask to a subcritical
configuration could include:

1. Stop spraying unborated water into the
dry storage cask and allow the water in the
cask to heat up with a subsequent reduction
in the moderation provided by the water that
would eventually re-establish a subcritical
configuration at a higher water temperature.
In this condition, the temperature of the
water may be high enough that the water
would eventually boil off (be higher than 212
degrees F at atmospheric conditions). If this
were to occur, the cask would eventually
become dry and the fuel would be in a
subcritical configuration and cooled
consistent with the design of the cask. As the
water boiled off, it would continue to provide
cooling to the fuel such that the fuel would
not experience significantly elevated
temperatures and there would be no fuel
damage; or

2. Spray water into the cask from a borated
water source to increase the boron
concentration, re-establishing a subcritical
configuration and keeping the fuel cooled.

In each case, the fuel would not be subject
to excessive temperatures and therefore,
there would be no fuel damage that could
impact public health and safety.

Under this third scenario there is also the
possibility that the licensee might
intentionally spray water into the dry storage
cask in an attempt to keep the fuel in the cask
cool. Given that the cask will already be
filled with water and the importance of
cooling the fuel in the SFP storage racks
(where there is no water following a rapid
drain down event), the NRC considers the
possibility of the intentional diversion of
cooling water from the fuel stored in the SFP
racks to the fuel stored in the dry storage cask
to be very remote. Therefore, the NRC does
not consider this as a factor that would have
an adverse affect on its determination with
regard to the acceptability of the proposed
change to 10 CFR 50.68. However, even if the
licensee intentionally diverted water from
cooling the fuel in the SFP racks to the fuel

in the dry storage cask, there would be a slow
boron dilution event, a slow approach to
criticality, and indication of an accidental
criticality from the required criticality
monitors. As such, this case would be very
similar to the unintentional dilution case
described above.

In the fourth scenario, the NRC assumed
that the licensee was able to repair the
damage to the SFP and reflood the pool. In
this scenario as the licensee reflooded the
SFP the dry storage cask would either reflood
as the SFP was filled (for those casks with
drain ports at the bottom); if the cask had
dried out it would reflood once the water
level in the SFP reached the top of the cask
and water began spilling into the cask; or if
the cask remained flooded following the
rapid drain down event, there would be a
slow dilution of the boron in the water in the
cask as the SFP level continued to rise. In
each of these cases, as the cask was filled
with water or as the boron dilution of the
water in the cask occurred, the possibility
increases that an accidental criticality might
occur. However, because of the relatively
slow reactivity addition that would occur
during each of these cases, the approach to
criticality would be reasonably slow. As
noted previously, the licensee is required to
have criticality monitors in place during dry
storage cask loading (or unloading) activities.
These criticality monitors would provide
indication that an accidental criticality had
occurred. Once identified, it is reasonable
that the licensee would take action to re-
establish a subcritical configuration.
However, as discussed above for the third
scenario, even if there were an accidental
criticality, the likelihood of fuel damage is
very remote.

The possibility of an accidental criticality
in the fourth scenario is even less likely
given the following factors:

1. Dry storage casks are typically loaded
with fuel that has significant burnup that
reduces the reactivity of the assembly. As
such, it is reasonable to conclude that even
in an unborated condition, the fuel stored in
the cask would remain subcritical.

2. As the licensee refilled the SFP, it is
reasonable to assume that it would be
injecting borated water to re-establish the
boron concentration level required by plant
technical specifications as soon as practical.

Based on the above, even if there were an
event that caused a rapid drain down of a
SFP while a dry storage cask was in the SFP,
the likelihood of a boron dilution event
causing fuel damage is very remote.
Therefore, the NRC concludes there is no
safety benefit from requiring the licensee to
conduct a site specific analysis in support of
dry storage cask loading, fuel storage, or
unloading activities.

V. Conclusion

As discussed above the NRC assessed the
safety benefit of requiring licensees to
conduct an additional criticality analysis to
meet the requirements of 10 CFR 50.68 while
loading a transportation package or dry
storage cask in the SFP. The NRC determined
that the controls required by 10 CFR Part 71
or 72 for the associated package or cask
provide reasonable assurance that a slow

boron dilution event would not result in
elevated fuel temperature and subsequent
fuel damage. Therefore, for a slow boron
dilution event, there is no benefit to the
additional criticality analysis. The NRC
further determined that the probability of
having a rapid drain down event result in
elevated fuel temperatures and subsequent
fuel damage was highly unlikely. Based on
its analysis, the NRC concludes there is no
safety benefit from requiring a licensee to
conduct a site specific analysis in support of
storage cask loading, fuel storage, or
unloading activities and that the proposed
rule change is therefore acceptable.

[FR Doc. E6-19372 Filed 11-15-06; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—-23734; Directorate
Identifier 2005-NM-174-AD; Amendment
39-14827; AD 2006-23-15]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing Model 757 airplanes. This AD
requires installing a control wheel
damper assembly at the first officer’s
drum bracket assembly and aileron
quadrant beneath the flight deck floor in
section 41; doing a functional test and
adjustment of the new installation; and
doing related investigative/corrective
actions if necessary. For certain
airplanes, this AD also requires doing an
additional adjustment test of the re-
located control wheel position sensor,
and an operational test of the flight data
recorder and the digital flight data
acquisition unit. This AD also requires
installing vortex generators (vortilons)
on the leading edge of the outboard
main flap on certain airplanes. This AD
results from several reports that
flightcrews experienced unintended roll
oscillations during final approach, just
before landing. We are issuing this AD
to prevent unintended roll oscillations
near touchdown, which could result in
loss of directional control of the
airplane, and consequent airplane
damage and/or injury to flightcrew and
passengers.

DATES: This AD becomes effective
December 21, 2006.
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The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 21, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT: John
Neff, Aerospace Engineer, Flight Test
Branch, ANM-160S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 917-6521;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Boeing Model 757
airplanes. That NPRM was published in
the Federal Register on January 31,
2006 (71 FR 5021). That NPRM
proposed to require installing a control
wheel damper assembly at the first
officer’s drum bracket assembly and
aileron quadrant beneath the flight deck
floor in section 41; doing a functional
test and adjustment of the new
installation; and doing related
investigative/corrective actions if
necessary. For certain airplanes, that
NPRM also proposed to require doing an
additional adjustment test of the re-
located control wheel position sensor,
and an operational test of the flight data
recorder and the digital flight data
acquisition unit. That NPRM also
proposed to require installing vortex
generators (vortilons) on the leading
edge of the outboard main flap on
certain airplanes.

Comments

We provided the public the
opportunity to participate in the

development of this AD. We have
considered the comments received.

Support for the NPRM

American Airlines supports the
NPRM.

Requests To Change Compliance Time

Air Line Pilots Association (ALPA)
supports the intent of the NPRM, but
feels that the 24-month compliance time
should be reduced. ALPA states that,
given the serious consequences of
unintended roll oscillations near the
ground, a shorter compliance time
should be imposed.

Air Transport Association (ATA), on
behalf of US Airways and United
Airlines, requests that we lengthen the
compliance time from 24 months to the
later of 36 months or the next heavy
maintenance check. ATA states that the
NPRM would impose more work and
elapsed hours than stated in the
preamble of the NPRM and would
require operational tests after certain
modifications, and that the
accomplishment would be constrained
by long production lead times for vortex
generators. Further, ATA states that the
manufacturer’s service instructions
recommend compliance within 36
months. US Airways comments that a
longer compliance time is appropriate
because of the long lead time for getting
the vortex generator installation kits (40
weeks, as stated in Boeing Alert Service
Bulletin 757-57A0058, Revision 1,
dated January 10, 2002).

We disagree. In developing the
compliance time for this AD action, we
considered not only the safety
implications of the identified unsafe
condition, but also the average
utilization rate of the affected fleet, the
practical aspects of an orderly
modification of the fleet, the availability
of required parts, and the time necessary
for the rulemaking process. After the
release of Boeing Alert Service Bulletin
757-57A0058, Revision 1 (which was
referenced in the NPRM as an
appropriate source of service
information for accomplishing certain
required actions), we came to an
agreement with Boeing that a
compliance time of 24 months was
appropriate. When we notified Boeing
of this NPRM, Boeing increased the
procurement of the vortex generator
installation kits to ensure an adequate
supply to support the proposed
compliance time. Therefore, we have
determined that the compliance time, as
proposed, represents the maximum
interval of time allowable for the
affected airplanes to continue to safely
operate before the installations are done.
In addition, since maintenance

schedules vary among operators, we
could not assure that the airplanes
would be modified during that
maximum interval if we changed the
compliance time to incorporate the
heavy maintenance visit. We have not
changed the AD in this regard.

Request To Include Part Number (P/N)
Change for Vortex Generators

America West states that the NPRM
does not include a change in P/N after
installation of vortex generators in
accordance with paragraph (f)(2) of the
NPRM. America West points out that
this could result in the installation of
pre-modification outboard main flaps on
post-modification airplanes. America
West recommends that Boeing revise
Boeing Alert Service Bulletin 757—
57A0058, Revision 1, to include a
change in P/N; and that the NPRM be
revised to prohibit installation of pre-
modification flaps on an airplane after
it has been brought into compliance
with the AD.

We disagree. Determining whether or
not an airplane is in compliance with
the vortex generator installation can be
confirmed easily by visual inspection,
on or off the wing. Therefore, we
determined that renumbering the flap
assembly is an unnecessary burden to
the manufacturer and to the operators of
the affected airplanes, as the part
marking, drawings, and other
documentation would have to be
revised as well. Boeing agrees that the
renumbering is unnecessary. In
addition, section 39.7 of the Federal
Aviation Regulations (14 CFR 39.7)
prohibits operation of an aircraft that is
not in compliance with an AD.
Therefore, it is not necessary to include
the specified prohibition in the AD. We
have not changed the AD in this regard.

Request To Clarify Differences
Paragraph

Boeing and UPS both request that we
clarify the third paragraph in the section
of the NPRM titled “‘Differences
Between the Proposed AD and the
Service Bulletins.” That paragraph
states:

“Although Boeing Alert Service Bulletin
757—27A0146 and Boeing Alert Service
Bulletin 757-27A0147 specify that operators
may contact the manufacturer if a just-
installed (new) wheel damper does not
function properly, this proposed AD would
require operators to correct that condition
according to a method approved by the
FAA.”

Boeing also states that clarification is
needed because customers have asked if
Boeing is about to revise the existing
service bulletins referenced in the
NPRM to incorporate possible
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alternative modifications. Other
customers have asked Boeing if the FAA
will be adding another requirement to
the AD that is not currently in the
NPRM regarding the replacement of a
damper assembly.

UPS asks that, if possible, we provide
additional information on the approved
method that we are considering to
correct any problems with the newly
installed damper. UPS suggests that, if
we are considering a requirement to
install a new damper and/or flight tests
to certify the installation, we include
these specifics and have a new comment
period after the specific actions have
been defined.

We agree that the paragraph Boeing
quoted needs clarification. However,
since that section of the preamble does
not reappear in the final rule, we have
instead changed the following to
provide clarification:

e We have changed the “Interim
Action” section of the AD to specify that
no additional fixes have been identified;
however, as investigation into the
unsafe condition continues, additional
fixes may be deemed necessary in the
future.

e We have revised paragraph (f)(1) of
the AD to specify that, if a just-installed
(new) wheel damper does not function
properly, operators should correct the
condition in accordance with the
procedures specified in paragraph (i) of
the AD, Alternative Methods of
Compliance (AMOCs). An AMOC for
this condition could include removing
the defective part and returning the
airplane to the original configuration, or
securing the installation in a method
acceptable to us until the affected part
can be replaced or repaired within the
compliance time of the AD.

Request To Revise Parts Installation
Paragraph

Boeing requests that we change
paragraph (g), “Parts Installation,” of the
NPRM to allow operators that have not
yet performed the new damper
installation to replace any part for the
existing control wheel position
installation during the initial 24-month
compliance time. Boeing explains that if

an operator needs to replace an existing
control wheel position sensor
installation before the service bulletin
kit can be delivered, they would appear
to be out of compliance in just repairing
the airplane to the as-delivered
condition. Boeing suggests revising
paragraph (g) to include these words,
“After the incorporation of the wheel
damper assembly to comply with this
AD * % *.”

We agree that operators may continue
to install the existing affected parts and
assemblies until the airplane is
modified to bring it into compliance
with this AD. Therefore, we find that
the Parts Installation paragraph is not
necessary, and we have removed that
paragraph and reidentified the following
paragraphs accordingly.

Request To Include Cost for “Lost
Time”

United Airlines states that Boeing
Alert Service Bulletins 757-27A0146,
dated October 14, 2004; and 757—
57A0058, Revision 1, dated January 10,
2002, state that no “lost time” work
hours are included in the cost estimates
in the NPRM. United Airlines states
that, if the tasks specified in the service
bulletins are accomplished during non-
routine maintenance, then lost-time
hours must be included in the cost
estimates, and unscheduled downtime
must also be considered in those cost
estimates. If lost time is included,
United Airlines states that the total
work hours would increase to
approximately 31 total work hours and
19 elapsed-time hours. In addition,
United Airlines states that unscheduled
downtime for accomplishing the
required tasks is estimated to cost
$35,000 per day. United Airlines
estimates the additional cost for
accomplishing both service bulletins
during an unscheduled maintenance
visit to be $36,000 per day. Therefore,
United Airlines requests that the cost
estimates be updated to reflect the work
accomplished for both service bulletins.

We disagree. The cost information
below describes only the direct costs of
the specific actions required by the AD.
The manufacturer provided us with the

ESTIMATED COSTS

number of work hours necessary to do
the required actions based on the best
data available. This number represents
the time necessary to perform only the
actions actually required by the AD. We
recognize that, in doing the actions
required by an AD, operators may incur
incidental costs in addition to the direct
costs. The cost analysis in AD
rulemaking actions, however, typically
does not include incidental costs such
as the time required to gain access and
close up, time necessary for planning, or
time necessitated by other
administrative actions. Those incidental
costs, which may vary significantly
among operators, are almost impossible
to calculate. We have not changed the
AD in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Interim Action

We consider this AD interim action.
The manufacturer is currently
investigating an additional modification
that may further reduce or eliminate the
unsafe condition identified in this AD.
Once this modification is developed,
approved, and available, we may
consider additional rulemaking. Should
any additional modification be required
as a result of further rulemaking
activities, that modification would be in
addition to, not a replacement for, the
modifications required by this AD.

Costs of Compliance

There are about 1,036 airplanes of the
affected design in the worldwide fleet
and about 629 U.S.-registered airplanes.
The following table provides the
estimated costs for U.S. operators to
comply with this AD. Not all of the
required actions must be done on all
U.S.-registered airplanes.

Number
Average
Action r\,,g?,rrlé Iaborh rgte Parts gﬁ;S)}aprg rgéigt'esr.e-d Fleet cost
per hour airplanes
Install control wheel damper assembly, and do | 9 to 11 ... $65 | $7,640 to $8,225 to 578 | $4,754,050 to
functional test (Model 757-200, —200PF, and $10,550. $11,265. $6,511,170.
—200CB series airplanes).
Install control wheel damper assembly, and do | 15 ........... 65 | $10,550 ............ $11,525 ............ 51 | $587,775.
functional test (Model 757-300 series air-
planes).
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ESTIMATED CoSTS—Continued
Number
Average
; Work Cost per of U.S.-
Action hours Iag?';]gﬁre Parts airplane registered Fleet cost
P airplanes
Install vortex generators (Model 757-200, | 10 ........... 65 | $3,336 .............. $3,986 .............. 527 | $2,100,622.
—200PF, and —200CB series airplanes).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

TABLE 1.—BOEING SERVICE BULLETINS

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-23-15 Boeing: Amendment 39-14827.

Docket No. FAA—2006-23734;
Directorate Identifier 2005-NM-174—AD.

Effective Date

(a) This AD becomes effective December
21, 2006.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Model 757-200,
—200PF, —200CB, and —300 series airplanes,
certificated in any category; as identified in

the applicable service bulletin or bulletins in
Table 1 of this AD.

Boeing Alert Service Bulletin Revision Date Model
757-27A0146 ....ccoooriiiiiiiiiiieeiees Original ........ October 14, 2004 ........ccccoevvvevereeene 757—-200, —200PF, and —200CB series airplanes.
T57-27A0147 ..o Original ........ October 14, 2004 .......cccccevieereeeienne 757-300 series airplanes.
757-57A0058 ......cccccvvvieeeeieeiieeeen, T e January 10, 2002 .......cccoooeeeiiiiieenns 757-200, —200PF, and —200CB series airplanes.
Unsafe Condition Installations Boeing Alert Service Bulletin 757-27A0146

(d) This AD results from several reports
that flightcrews experienced unintended roll
oscillations during final approach, just before
landing. We are issuing this AD to prevent
unintended roll oscillations near touchdown,
which could result in loss of directional
control of the airplane, and consequent
airplane damage and/or injury to flightcrew
and passengers.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

(f) Within 24 months after the effective
date of this AD, do the actions in paragraphs
(f)(1) and (f)(2) of this AD, as applicable.

(1) For all airplanes: Install a control wheel
damper assembly at the first officer’s drum
bracket assembly and aileron quadrant
beneath the flight deck floor in section 41;
and do all applicable functional and
operational tests and adjustments of the new
installation, and all applicable related
investigative/corrective actions before further
flight after the installation. Do all actions in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—27A0146, dated October 14, 2004 (for
Model 757-200, —200PF, and —200CB series
airplanes); or Boeing Alert Service Bulletin
757-27A0147, dated October 14, 2004 (for
Model 757-300 series airplanes). Where

specifies to contact Boeing if a just-installed
(new) wheel damper does not function
properly, correct that condition in
accordance with the procedures in paragraph
(i) of this AD.

(2) For Model 757-200, —200PF, and
—200CB series airplanes: Install vortex
generators (vortilons) on the leading edge of
the outboard main flap in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 757-57A0058,
Revision 1, dated January 10, 2002.

Actions Accomplished in Accordance With
Previous Revision of Service Bulletin

(g) Actions done before the effective date
of this AD in accordance with Boeing Special
Attention Service Bulletin 757-57—-0058,
dated March 9, 2000, are acceptable for
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compliance with the actions in paragraph
(H)(2) of this AD.

No Reporting Required

(h) Although the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—27A0146 and Boeing Alert Service
Bulletin 757-27A0147, both dated October
14, 2004, describe procedures for submitting
a sheet recording accomplishment of the
service bulletin, this AD does not require that
action.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the

authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(j) You must use the service information in
Table 2 of this AD to perform the actions that
are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approved the incorporation
by reference of these documents in

accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for a copy of this
service information. You may review copies
at the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., Room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

TABLE 2.—MATERIAL INCORPORATED BY REFERENCE

Boeing Alert Service Bulletin

Revision level Date

757-27A0146 .....ocvveiiiiee e

757-27A0147 ...
757-57A0058

October 14, 2004.
October 14, 2004.
January 10, 2002.

Issued in Renton, Washington, on October
31, 2006.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-19164 Filed 11-15-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25260; Directorate
Identifier 2006—CE-37—-AD; Amendment 39—
14826; AD 2006—23-14]

RIN 2120-AA64

Airworthiness Directives; Air Tractor,
Inc. Models AT-502, AT-502A, AT-
502B, AT-602, AT-802, and AT-802A
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for certain
Air Tractor, Inc. (Air Tractor) Models
AT-502, AT-502A, AT-502B, AT-602,
AT-802, and AT—802A airplanes. This
AD requires you to repetitively visually
inspect the rudder and vertical fin hinge
attaching structure (vertical fin skins,
spars, hinges, and brackets) for loose
fasteners, cracks, and/or corrosion. This
AD also requires you to replace any
damaged parts found as a result of the
inspection and install an external
doubler at the upper rudder hinge. This
AD results from two reports of in-flight
rudder separation from the vertical fin

at the upper attach hinge area, and other
reports of airplanes with loose hinges,
skin cracks, or signs of repairs to the
affected area. We are issuing this AD to
detect and correct loose fasteners; any
cracks in the rudder or vertical fin skins,
spars, hinges or brackets; and/or
corrosion of the rudder and vertical fin
hinge attaching structure. Hinge failure
adversely affects ability to control yaw
and has led to the rudder folding over
in flight. This condition could allow the
rudder to contact the elevator and affect
ability to control pitch with consequent
loss of control.

DATES: This AD becomes effective on
December 21, 2006.

As of December 21, 2006, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.

ADDRESSES: To get the service
information identified in this AD,
contact Air Tractor, Inc., P.O. Box 485,
Olney, Texas 76374; telephone: (940)
564-5616; fax: (940) 564—5612.

To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room P1-401, Washington, DC 20590 or
on the Internet at http://dms.dot.gov.
The docket number is FAA-2006—
25260; Directorate Identifier 2006—CE—
37-AD.

FOR FURTHER INFORMATION CONTACT:
Andrew McAnaul, Aerospace Engineer,
ASW-150 (c/o MIDO-43), 10100
Reunion Place, Suite 650, San Antonio,
Texas 78216; telephone: (210) 308—
3365; fax: (210) 308—3370.

SUPPLEMENTARY INFORMATION:

Discussion

On August 3, 2006, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Air Tractor Models AT-502,
AT-502A, AT-502B, AT-602, AT-802,
and AT-802A airplanes. This proposal
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on August 3, 2006 (71 FR
45451). The NPRM proposed to require
you to repetitively visually inspect the
rudder and vertical fin hinge attaching
structure for loose fasteners, any cracks
in the rudder or vertical fin skins, spars,
hinges or brackets, or corrosion. The AD
would also require you to replace any
damaged parts found as a result of the
inspection and install an external
doubler at the upper rudder hinge.
Installation of the external doubler at
the upper rudder hinge is terminating
action for the repetitive inspection
requirements.

Comments

We provided the public the
opportunity to participate in developing
this AD. The following presents the
comments received on the proposal and
FAA’s response to each comment:

Comment Issue No. 1: Availability of
Manufacturer Service Information for
the Proposed AD

Jack Buster with the Modification and
Replacement Parts Association
(MARPA) provides comments on the AD
process pertaining to how the FAA
addresses publishing manufacturer
service information as part of a
proposed AD action. Mr. Buster states
that the proposed rule attempts to
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require compliance with a public law by
reference to a private writing (as
referenced in paragraph (e) of the
proposed AD). Mr. Buster would like
the FAA to incorporate by reference
(IBR) Snow Engineering Co. Service
Letter #247, dated August 14, 2005,
revised May 17, 2006; and Snow
Engineering Co. Process Specification
Number 145, dated December 6, 1991.

We agree with Mr. Buster. However,
we do not IBR any document in a
proposed AD action, instead we IBR the
document in the final rule. Since we are
issuing the proposal as a final rule AD
action, the previously-referenced Snow
Engineering Co. documents are
incorporated by reference.

Comment Issue No. 2: Availability of
Manufacturer Service Information in the
Federal Register or the Docket
Management System (DMS)

Mr. Buster also requests IBR
documents be made available to the
public by publication in the Federal
Register or in the DMS.

We are currently reviewing issues
surrounding the posting of service
bulletins in the Department of
Transportation’s DMS as part of the AD
docket. Once we have thoroughly
examined all aspects of this issue and
have made a final determination, we
will consider whether our current
practice needs to be revised.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 945
airplanes in the U.S. registry.

We estimate the following costs to do
the inspection:

Labor cost

Parts cost

Total cost on
U.S. Operators

Total cost per
airplane

1 work-hour x $80 per hour = $80

Not Applicable

$80 $75,600

Any required “upon-condition”
repairs will vary depending upon the
damage found, and any replacements
required will vary based on the results
of the inspection. Based on this, we

have no way of determining the
potential repair and/or replacement
costs for each airplane or the number of
airplanes that will need the repairs and/

or replacements based on the result of
the inspections.

We estimate the following costs to do
the installation of the external doubler
at the upper rudder hinge:

Total cost per | Total cost on
Labor cost Parts cost airplane U.S. operators
5 work-hours X $80 per hour = $400 .......ccoiiiriirirerereeeee ettt $217 $617 $583,065

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2006-25260;
Directorate Identifier 2006—CE-37—AD”’
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2006-23-14 Air Tractor, Inc.: Amendment
39-14826; Docket No. FAA-2006—25260;
Directorate Identifier 2006—CE-37—AD.

Effective Date

(a) This AD becomes effective on December
21, 2006.



Federal Register/Vol. 71,

No. 221/Thursday, November 16, 2006 /Rules and Regulations

66663

Affected ADs
(b) None.

Applicability
(c) This AD affects the following airplane

models and serial numbers that are
certificated in any category:

Serial Nos.

AT-502 and AT-502B
AT-502A
AT-602
AT-802 and AT-802A

(1)
()
(3)
(4)

502/502B-0003 through 502/502B—-2600.
502A-0003 through 502A-2582.
602-0337 through 602—-1138.
802/802A-0001 through 802/802A-0215.

Unsafe Condition

(d) This AD results from two reports (one
Model AT-602 airplane and one Model AT—
802A airplane) of in-flight rudder separations
at the upper attach hinge area and other
reports of Models AT-502B, AT-602, and
AT-802/802A airplanes with loose hinges,

skin cracks, or signs of repairs to the affected
area. We are issuing this AD to detect and
correct loose fasteners; any cracks in the
rudder or vertical fin skins, spars, hinges or
brackets; and/or corrosion of the rudder and
vertical fin hinge attaching structure. Hinge
failure adversely affects ability to control yaw
and has led to the rudder folding over in

flight. This condition could allow the rudder
to contact the elevator and affect ability to
control pitch with consequent loss of control.
Compliance

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect visually the rudder and vertical
hinge attachment for loose fasteners; and in-
spect the rudder or vertical fin skins, spars,
hinges or brackets for cracks and/or corro-
sion.

(2) If you find any damage as a result of any in-
spection required by paragraph (e)(1) of this
AD, you must:

(i) Replace any damaged parts with new
parts; and

(i) Do the installation of the external dou-
bler at the upper rudder hinge.

(3) Do the installation of the external doubler at
the upper rudder hinge.

(4) Do not install any rudder without the exter-
nal doubler at the upper rudder hinge re-
quired by paragraph (e)(3) of this AD.

Initially inspect upon reaching 3,500 hours
time-in-service (TIS), or within the next 100
hours TIS after December 21, 2006 (the ef-
fective date of this AD), whichever occurs
later, unless already done. Thereafter, re-
petitively inspect every 100 hours TIS. In-
stallation of the external doubler at the
upper rudder hinge required by paragraph
(e)(2)(ii) or (e)(3) of this AD is terminating
action for the repetitive inspections required
by this AD.

Before further flight after any inspection re-
quired by paragraph (e)(1) of this AD where
you find any damaged parts. The installa-
tion of the external doubler at the upper
rudder hinge required by paragraph
(e)(2)(ii) or (e)(3) of this AD is the termi-
nating action for the repetitive inspections
required by this AD.

Upon accumulating 5,000 hours TIS or within
the next 100 hours TIS after the effective
date of this AD, whichever occurs later, un-
less already done. The installation of the
external doubler at the upper rudder hinge
required by paragraph (e)(2)(ii) or (e)(3) of
this AD is the terminating action for the re-
petitive inspections required by this AD.

As of December 21, 2006 (the effective date
of this AD).

Follow Snow Engineering Co. Service Letter
#247, dated August 14, 2005, revised May
17, 2006.

Follow Snow Engineering Co. Service Letter
#247, dated August 14, 2005, revised May
17, 2006, and Snow Engineering Co. Proc-
ess Specification Number 145, dated De-
cember 6, 1991.

Follow Snow Engineering Co. Service Letter
#247, dated August 14, 2005, revised May
17, 2006, and Snow Engineering Co. Proc-
ess Specification Number 145, dated De-
cember 6, 1991.

Not Applicable.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Fort Worth Aircraft
Certification Office, FAA, ATTN: Andrew
McAnaul, Aerospace Engineer, ASW-150
(c/o MIDO—43), 10100 Reunion Place, Suite
650, San Antonio, Texas 78216; telephone:
(210) 308—3365; fax: (210) 308—3370, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(g) You must use Snow Engineering Co.
Service Letter #247, dated August 14, 2005,
revised May 17, 2006; and Snow Engineering
Co. Process Specification Number 145, dated

December 6, 1991, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Air Tractor, Inc., P.O. Box
485, Olney, Texas 76374; telephone: (940)
564-5616; fax: (940) 564—5612.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Kansas City, Missouri
64106; or at the National Archives and
Records Administration (NARA). For
information on the availability of this

material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of _federal_ regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on
November 3, 2006.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-19153 Filed 11-15-06; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-25970; Directorate
Identifier 99-NE-12-AD; Amendment 39-
14829; AD 2006—23-17]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
Turmo IV A and IV C Series Turboshaft
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Turbomeca Turmo IV A and IV C series
turboshaft engines. That AD currently
requires borescope and eddy current
inspections or ultrasonic inspections of
centrifugal compressor intake wheel
blades for cracks and evidence of
corrosion pitting, and replacement with
serviceable parts. This AD requires the
same actions, but would require
borescope inspections at more frequent
intervals for certain engines. This AD
results from Turbomeca’s review of the
engines’ service experience that
determined more frequent borescope
inspections are required on engines not
modified to the TU 191, TU 197, or TU
224 standard. We are issuing this AD to
prevent centrifugal compressor intake
wheel blade cracks, which can result in
engine in-flight power loss, engine
shutdown, or forced landing.

DATES: This AD becomes effective
December 21, 2006. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in the regulations as
of December 21, 2006.

ADDRESSES: You can get the service
information identified in this AD from
Turbomeca, 40220 Tarnos, France;
telephone 33 05 59 74 40 00, fax 33 05
59 74 45 15.

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
Room PL—401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803; telephone (781)
238-7175; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
a proposed AD. The proposed AD
applies to Turbomeca Turmo IV A and

IV C series turboshaft engines. We
published the proposed AD in the
Federal Register on February 9, 2006
(71 FR 6691). That action proposed to
require initial and repetitive borescope
and eddy current inspections or
ultrasonic inspections of centrifugal
compressor intake wheel blades for
cracks and evidence of corrosion pitting,
and, if found cracked or if there is
evidence of corrosion pitting,
replacement with serviceable parts.
Additionally, it proposed to require
borescope inspections at more frequent
intervals for certain engines.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility Docket Office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the proposal or on the
determination of the cost to the public.

Docket Number Change

We are transferring the docket for this
AD to the Docket Management System
as part of our on-going docket
management consolidation efforts. The
new Docket No. is FAA-2006-25970.
The old Docket No. became the
Directorate Identifier, which is 99—-NE—
12—AD. This final rule might get logged
into the DMS docket, ahead of the
proposed AD and comments received,
as we are in the process of sending those
items to the DMS.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

We estimate that this AD will affect
36 Turbomeca Turmo IV A and IV C
series turboshaft engines installed on
helicopters of U.S. registry. We also
estimate that it will take about 41 work-
hours per engine to perform the
inspections, including disassembling
and assembling engines, and that the
average labor rate is $65 per work-hour.

A replacement centrifugal compressor
assembly costs about $21,651. Based on
these figures, the cost per inspection
and replacement is estimated to be
$24,316. Based on these figures, we
estimate the total cost of the AD to U.S.
operators to be $875,390.

Special Flight Permits Paragraph
Removed

Paragraph (e) of the current AD, AD
2003-11-09, contains a paragraph
pertaining to special flight permits.
Even though this AD does not contain
a similar paragraph, we have made no
changes with regard to the use of special
flight permits to operate the helicopter
to a repair facility to do the work
required by this AD. In July 2002, we
published a new Part 39 that contains a
general authority regarding special flight
permits and airworthiness directives;
see Docket No. FAA-2004—-8460,
Amendment 39-9474 (69 FR 47998, July
22, 2002). Thus, when we now
supersede ADs we will not include a
specific paragraph on special flight
permits unless we want to limit the use
of that general authority granted in
section 39.23.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:
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(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-13168 (68 FR
31970, May 29, 2003) and by adding a
new airworthiness directive,
Amendment 39-14829, to read as
follows:

2006-23-17 Turbomeca: Amendment 39—

14829. Docket No. FAA—2006—-25970;
Directorate Identifier 99-NE-12—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 21, 2006.
Affected ADs

(b) This AD supersedes AD 2003—11-09,
Amendment 39-13168.
Applicability

(c) This AD applies to Turbomeca Turmo
IV A and IV C series turboshaft engines.
These engines are installed on but not
limited to Aerospatiale SA 330—PUMA
helicopters.
Unsafe Condition

(d) This AD results from Turbomeca’s
review of the engines’ service experience that
determined more frequent borescope
inspections are required on engines not

TABLE 1.—INSPECTION CRITERIA

modified to the TU 191, TU 197, or TU 224
standard. The actions specified in this AD are
intended to prevent centrifugal compressor
intake wheel blade cracks, which can result
in engine in-flight power loss, engine
shutdown, or forced landing.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Engine Modification Before Further Flight

(f) For engines modified to the TU 197
standard, but not to the TU 191 or TU 224
standard, before further flight, remove the TU
197 standard and install the TU 224
standard.

Initial Inspections

(g) For all engines, borescope-inspect, and
either eddy current-inspect (ECI) or
ultrasonic-inspect (UI) the centrifugal
compressor intake wheel blades using
paragraphs 2.B.(1)(a) through 2.B.(1)(g) of
Turbomeca Mandatory Service Bulletin A249
72 0100, Update No. 5, dated February 25,
2005, and the criteria in the following Table
1:

If engine modification level is:

Then confirm corrosion by per-
forming ECI or Ul within:

(1) Pre TU 191 and Pre TU 224 ....

(2) Post TU 191 or Post TU 224. ..

Then borescope-inspect cen- W .
. : ere traces of corrosion found at
trifugal comptl;cle;dsg;mtake wheel borescope-inspection?
Within 200 flight hours-since-last | (i) Yes ......ccccovvienen.
inspection.
(i) NO e,
Within 1,000 flight hours-since-last | (i) Yes .....cccoeveierinens
inspection.
(i) NO e

Six months-or 50 flight hours-
since-borescope inspection,
whichever occurs first.

Two hundred flight hours-since-
borescope inspection.

Six months-or 50 flight hours-
since-borescope inspection,
whichever occurs first.

One thousand flight hours-since-
borescope inspection.

(h) Thereafter, perform repetitive
inspections using the criteria in Table 1 of
this AD.

(i) Remove centrifugal compressor intake
wheel blades confirmed cracked or pitted.

Alternative Methods of Compliance

(j) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(k) You must use Turbomeca Mandatory
Service Bulletin A249 72 0100, Update No.
5, dated February 25, 2005, to perform the

actions required by this AD. The Director of
the Federal Register approved the
incorporation by reference of this service
bulletin in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. You can get a copy of this
service information from Turbomeca, 40220
Tarnos, France; telephone 33 05 59 74 40 00,
fax 33 05 59 74 45 15. You may review copies
at the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Related Information

(1) Direction Generale de L’Aviation Civile
airworthiness directive F—2005-037, dated
March 2, 2005, also addresses the subject of
this AD.

Issued in Burlington, Massachusetts, on
November 7, 2006.
Peter A. White,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. E6—-19274 Filed 11-15-06; 8:45 am]|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25437; Directorate
Identifier 2006—-NM-136—-AD; Amendment
39-14828; AD 2006-23-16]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 and Avro 146-RJ Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all BAE
Systems (Operations) Limited Model
BAe 146 and Avro 146-R]J airplanes.
This AD requires modifying the nose
landing gear. This AD results from
reports of loss of the nose wheel
assembly. We are issuing this AD to
prevent the nose wheel nut from
loosening, and consequently, the nose
wheel assembly detaching from the
airplane; and to prevent the nose wheel
clamping loads from applying to the
machined radius at the root of the stub
axle, which could result in damage to
the nose landing gear.

DATES: This AD becomes effective
December 21, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 21, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact British Aerospace Regional
Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia
20171, for service information identified
in this AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to all BAE Systems (Operations)
Limited Model BAe 146 and Avro 146—
RJ airplanes. That NPRM was published
in the Federal Register on July 25, 2006
(71 FR 42065). That NPRM proposed to
require modifying the nose landing gear.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment received.

Request To Publish Service Information

The Modification and Replacement
Parts Association (MARPA) states that,
typically, ADs are based on service
information originating with the type
certificate holder or its suppliers.
MARPA adds that manufacturer service
documents are privately authored
instruments generally having copyright
protection against duplication and
distribution. MARPA notes that when a
service document is incorporated by
reference into a public document, such
as an AD, it loses its private, protected
status and becomes a public document.
MARPA adds that if a service document
is used as a mandatory element of
compliance, it should not simply be
referenced, but should be incorporated
into the regulatory document; by
definition, public laws must be public,
which means they cannot rely upon
private writings. MARPA adds that
incorporated by reference service
documents should be made available to
the public by publication in the Docket
Management System (DMS), keyed to
the action that incorporates them.
MARPA notes that the stated purpose of
the incorporation by reference method
is brevity, to keep from expanding the
Federal Register needlessly by
publishing documents already in the
hands of the affected individuals;
traditionally, “affected individuals”
means aircraft owners and operators,
who are generally provided service
information by the manufacturer.
MARPA adds that a new class of
affected individuals has emerged, since
the majority of aircraft maintenance is
now performed by specialty shops
instead of aircraft owners and operators.
MARPA notes that this new class
includes maintenance and repair

organizations, component servicing and
repair shops, parts purveyors and
distributors, and organizations
manufacturing or servicing alternatively
certified parts under section 21.303 of
the Federal Aviation Regulations (14
CFR 21.303). MARPA adds that the
concept of brevity is now nearly archaic
as documents exist more frequently in
electronic format than on paper.
Therefore, MARPA asks that the service
documents deemed essential to the
accomplishment of the NPRM be
incorporated by reference into the
regulatory instrument and published in
the DMS.

We do not agree that documents
should be incorporated by reference
during the NPRM phase of rulemaking.
The Office of the Federal Register (OFR)
requires that documents that are
necessary to accomplish the
requirements of the AD be incorporated
by reference during the final rule phase
of rulemaking. This final rule
incorporates by reference the document
necessary for the accomplishment of the
requirements mandated by this AD.
Further, we point out that while
documents that are incorporated by
reference do become public information,
they do not lose their copyright
protection. For that reason, we advise
the public to contact the manufacturer
to obtain copies of the referenced
service information.

In regard to the commenter’s request
that service documents be made
available to the public by publication in
the Federal Register, we agree that
incorporation by reference was
authorized to reduce the volume of
material published in the Federal
Register and the Code of Federal
Regulations. However, as specified in
the Federal Register Document Drafting
Handbook, the Director of the OFR
decides when an agency may
incorporate material by reference. As
the commenter is aware, the OFR files
documents for public inspection on the
workday before the date of publication
of the rule at its office in Washington,
DC. As stated in the Federal Register
Document Drafting Handbook, when
documents are filed for public
inspection, anyone may inspect or copy
file documents during the OFR’s hours
of business. Further questions regarding
publication of documents in the Federal
Register or incorporation by reference
should be directed to the OFR.

In regard to the commenter’s request
to post service bulletins on the
Department of Transportation’s DMS,
we are currently in the process of
reviewing issues surrounding the
posting of service bulletins on the DMS
as part of an AD docket. Once we have
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thoroughly examined all aspects of this
issue and have made a final
determination, we will consider
whether our current practice needs to be
revised. No change to the final rule is
necessary in response to this comment.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD as proposed.

Costs of Compliance

This AD affects about 53 airplanes of
U.S. registry. The required actions take
about 2 work hours per airplane, at an
average labor rate of $80 per work hour.
The manufacturer states that it will
supply required parts to the operators at
no cost. Based on these figures, the
estimated cost of the AD for U.S.
operators is $8,480, or $160 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-23-16 BAE Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
14828. Docket No. FAA—2006—-25437;
Directorate Identifier 2006-NM-136—AD.

Effective Date

(a) This AD becomes effective December
21, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all BAE Systems
(Operations) Limited Model BAe 146—100A,
—200A, and —300A series airplanes; and
Model Avro 146-RJ70A, 146-RJ85A, and

146—RJ100A airplanes; certificated in any
category.

Unsafe Condition

(d) This AD results from reports of loss of
the nose wheel assembly. We are issuing this
AD to prevent the nose wheel nut from
loosening, and consequently, the nose wheel
assembly detaching from the airplane; and to
prevent the nose wheel clamping loads from
applying to the machined radius at the root
of the stub axle, which could result in
damage to the nose landing gear.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 12 months after the effective
date of this AD, modify the nose landing gear
in accordance with the Accomplishment
Instructions of BAE Systems (Operations)
Limited Modification Service Bulletin 32—
174-70676A, dated February 21, 2006.

Note 1: BAE Systems (Operations) Limited
Modification Service Bulletin 32—174—
70676 A refers to Messier-Dowty Service
Bulletin 146—-32-161, dated March 2, 2005, as
an additional source of service information
for accomplishing the modification.

Note 2: BAE Systems (Operations) Limited
Modification Service Bulletin 32-174—
70676A refers to the abutment ring as a
spacer. BAE Systems (Operations) Limited
BAe 146/Avro 146-R] Airplane Maintenance
Manual (AMM) 32—42-17 401 identifies this
part as an abutment ring (item 4). Item 3 of
the AMM is identified as a spacer, but this
is not the part described in the modification
service bulletin.

No Reporting

(g) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(i) European Aviation Safety Agency
(EASA) airworthiness directive 2006—0137,
dated May 23, 2006, also addresses the
subject of this AD.

Material Incorporated by Reference

(j) You must use BAE Systems (Operations)
Limited Modification Service Bulletin 32—
174-70676A, dated February 21, 2006, to
perform the actions that are required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of this document
in accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact British Aerospace Regional
Aircraft American Support, 13850 Mclearen
Road, Herndon, Virginia 20171, for a copy of
this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_ of federal
regulations/ibr_ locations.html.
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Issued in Renton, Washington, on
November 7, 2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-19148 Filed 11-15-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[CGD01-06-026]
RIN 1625-AA01

Anchorage Regulations; Falmouth
Maine, Casco Bay

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard hereby
amends the special anchorage area in
Falmouth, Maine, Casco Bay. This
action is necessary to facilitate safe
navigation and provide mariners a safe
and secure anchorage for vessels of not
more than 65 feet in length. This action
is intended to increase the safety of life
and property on Casco Bay, improve the
safety of anchored vessels, and provide
for the overall safe and efficient flow of
vessel traffic and commerce.

DATES: This rule is effective December
18, 2006.

ADDRESSES: Comments and materials
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-06-026), and are
available for inspection or copying at
room 628, First Coast Guard District
Boston, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
John J. Mauro, Commander (dpw), First
Coast Guard District, 408 Atlantic Ave.,
Boston, MA 02110, Telephone (617)
223-8355, e-mail:
John.].Mauro@uscg.mil.

Regulatory Information

On August 11, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled “Anchorage Regulations;
Falmouth, ME, Casco Bay” in the
Federal Register (71 FR 46181). We
received no letters commenting on the
proposed rule. No public hearing was
requested, and none was held.

Because we did not receive any
comments on the proposed rule, we
have not made any changes from the
proposed rule with the exception of

correcting a paragraph reference in the
note to paragraph (d) of 33 CFR 110.5
from u(g]n to “[d)”.

Background and Purpose

This rule is intended to reduce the
risk of vessel collisions by enlarging the
current special anchorage area in
Falmouth, Maine, by an additional 206
acres. This rule will expand the existing
special anchorage, described in 33 CFR
110.5(d), to allow anchorage for
approximately 150 additional vessels.
When at anchor in any special
anchorage, vessels not more than 65 feet
in length need not carry or exhibit the
white anchor lights required by the
Navigation Rules.

The Coast Guard has defined the
anchorage area contained herein with
the advice and consent of the Army
Corps of Engineers, Northeast, located at
696 Virginia Rd., Concord, MA 01742.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.

This finding is based on the fact that
this rule conforms to the changing needs
of the Town of Falmouth, the changing
needs of recreational, fishing and
commercial vessels, and makes the best
use of the available navigable water.
This rule is in the interest of safe
navigation and protection of Falmouth
and the marine environment. This
special area, while in the interest of safe
navigation and protection of the vessels
moored at the Town of Falmouth, does
not impede the passage of vessels
intending to transit within Casco Bay.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
recreational or commercial vessels
intending to transit in a portion of the
Casco Bay in and around the anchorage
area. However, this anchorage area
would not have a significant economic
impact on these entities for the
following reasons: The special area does
not impede the passage of vessels
intending to transit in and around
Falmouth, which include both small
recreational and large commercial
vessels. Thus, the special anchorage
area will not impede safe and efficient
vessel transits on Casco Bay.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

If this rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact John J.
Mauro, at the address listed in
ADDRESSES above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This calls for no new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
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their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 2—1,
paragraph 34(f), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A final
““Categorical Exclusion Determination”
and a final “Environmental Analysis
Check List” are available in the docket
for inspection or copying where
indicated under ADDRESSES. This rule
fits the category selected from paragraph
(34)(f) as it would expand a special
anchorage area.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471; 1221 through
1236, 2030, 2035 and 2071; 33 CFR 1.05-1(g);
and Department of Homeland Security
Delegation No. 0170.1.

m 2. Amend § 110.5, by revising
paragraph (d) to read as follows:

§110.5 Casco Bay, Maine.
* * * * *

(d) Mussel Cove and adjacent waters
at Falmouth Foreside, Falmouth. All of
the waters enclosed by a line beginning
at the Dock House (F.S.) located at
latitude 43°4422” N, longitude
70°11’41” W; thence to latitude
43°44’19” N, longitude 70°11’33” W;

thence to latitude 43°44’00” N,
longitude 70°11°44” W; thence to
latitude 43°43’37” N, longitude
70°11’37” W; thence to latitude
43°43'04” N, longitude 70°12°13” W;
thence to latitude 43°41’56” N,
longitude 70°12’53” W; thence to
latitude 43°41749” N, longitude
70°13’05” W; thence to latitude
43°42'11” N, longitude 70°13"30” W;
thence along the shoreline to the point
of beginning. DATUM: NAD 83.

Note to paragraph (d). The area designed
by paragraph (g) of this section is reserved for
yachts and other small recreational craft.
Fore and aft moorings will be allowed in this
area. Temporary floats or buoys for marking
anchors or moorings in place will be allowed.
Fixed mooring piles or stakes are prohibited.
All moorings must be so placed so that no
vessel when anchored is at any time
extended into the thoroughfare. All
anchoring in the area is under the
supervision of the local harbor master or
such other authority as may be designated by
the authorities of the Town of Falmouth,
Maine.

* * * * *

Dated: October 30, 2006.
Timothy S. Sullivan,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. E6-19315 Filed 11-15-06; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-06-002]

RIN 1625-AA09

Drawbridge Operation Regulations;

Chincoteague Channel, Chincoteague,
VA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the drawbridge operation regulations
that govern the SR 175 Bridge, at mile
3.5, across Chincoteague Channel at
Chincoteague Island, Virginia. This
change is necessary to help relieve
vehicular traffic congestion and reduce
traffic delays while still balancing the
needs of marine and vehicular traffic.
DATES: This rule is effective

December 18, 2006.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-06—-002 and will be
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available for inspection or copying at
Commander (dpb), Fifth Coast Guard
District between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The Fifth Coast Guard District
maintains the public docket for this
rulemaking.

FOR FURTHER INFORMATION CONTACT: Gary
S. Heyer, Bridge Management Specialist,
Fifth Coast Guard District, at (757) 398—
6629.

SUPPLEMENTARY INFORMATION:
Regulatory History

On June 28, 2004, we published a
notice of temporary deviation from the
regulations and request for comments
entitled “Drawbridge Operation
Regulations; Chincoteague Channel,
VA” in the Federal Register (69 FR
36011). The temporary deviation was in
operation to test an alternate drawbridge
operation schedule for 90 days and
solicit comments from the public. From
July 2, 2004 through September 29,
2004, the draw of the bridge opened
every two hours on the even hour from
6 a.m. to midnight; except from 7 a.m.
to 5 p.m., on the last consecutive
Wednesday and Thursday in July, the
draw needed not be opened. At all other
times, the draw needed not open. The
Coast Guard received six letters and four
petitions commenting on the provisions
of the temporary deviation.

On December 30, 2004, the Coast
Guard published a notice of proposed
rulemaking (NPRM) entitled
“Drawbridge Operation Regulation;
Chincoteague Channel, Chincoteague,
VA” in the Federal Register (69 FR
78373). The NPRM allowed hourly
openings of the draw year-round from
6 a.m. to midnight; except from 7 a.m.
to 5 p.m. on the last consecutive
Wednesday and Thursday in July of
every year, the draw needed not be
opened. At all other times, the draw
needed not open. We received six
comments on the NPRM.

On April 18, 2005, the Coast Guard
published a final rule entitled
“Drawbridge Operation Regulation;
Chincoteague Channel, Chincoteague,
VA” in the Federal Register (70 FR
20051). The final rule required the draw
to open on demand from midnight to

6 a.m., and on the hour from 6 a.m. to
midnight, except from 7 a.m. to 5 p.m.
on the last consecutive Wednesday and
Thursday in July of every year, the draw
needed not be opened.

We published an NPRM on April 13,
2006, entitled “Drawbridge Operation
Regulations; Chincoteague Channel,
Chincoteague, VA” in the Federal
Register (71 FR 19150). The NPRM
would allow the bridge to open on
demand from midnight to 6 a.m., and
every hour and a half from 6 a.m. to
midnight; except from 7 a.m. to 5 p.m.,
on the last consecutive Wednesday and
Thursday in July, the draw need not be
opened. The comment period ended on
May 30, 2006. We received 557
comments to the NPRM.

On June 26, 2006, we published a
notice; request for comments and notice
of public meeting in the Federal
Register (71 FR 36297). On July 18,
2006, we held a public meeting at the
Chincoteague Community Center,
Chincoteague Island, Virginia. We
accepted written comments from the
public until July 21, 2006.

Background and Purpose

Current regulations require the SR 175
Bridge, at mile 3.5, across Chincoteague
Channel to open on demand from
midnight to 6 a.m. and on the hour from
6 a.m. to midnight, except the draw
shall remain in the closed position to
vessels from 7 a.m. to 5 p.m. on the last
consecutive Wednesday and Thursday
in July of every year.

In October 2005, the Chincoteague
Town Council adopted a resolution that
requested a change in the scheduled
openings of the bridge. The resolution
details the Town’s concerns based on
the following factors: The number of
openings have actually increased since
the last modification; the boats north of
the bridge frequently sail and return
one-at-a-time; due to inconsistencies in
the openings, the Town of Chincoteague
has received many complaints from
motorists; and openings on the even
hours as needed will not significantly
impact the boaters. Additionally, in
September 2005, we were advised of an
incident in which ambulance services
were unable to transit the drawbridge
due to a vessel opening request. The

TABLE A

ambulance service was further delayed
because during closing procedures the
drawbridge experienced mechanical
problems. The Coast Guard drawbridge
operating regulations already address
the emergency situations, so no changes
are needed to the operating regulations
to address that concern. 33 CFR Part
117.31(a)—Operation of draw for
emergency situations—states that
“When a draw tender is informed by a
reliable source that an emergency
vehicle is due to cross the draw, the
draw tender shall take all reasonable
measures to have the draw closed at the
time the emergency vehicle arrives at
the bridge”.

Based on the request from the
Chincoteague Town Council, we
published a NPRM on April 13, 2006,
entitled “Drawbridge Operation
Regulations; Chincoteague Channel,
Chincoteague, VA” in the Federal
Register (71 FR 19150). The NPRM
would allow the bridge to open on
demand from midnight to 6 a.m., and
every one and a half hours from 6 a.m.
to midnight; except from 7 a.m. to 5
p.m., on the last consecutive
Wednesday and Thursday in July, the
draw need not be opened. The proposed
change would reduce vehicular traffic
congestion while still balancing the
needs of marine and vehicular traffic.
The comment period ended on May 30,
2006.

After the comment period ended on
May 30, 2006, an Accomack County
official communicated to the Coast
Guard that residents of Chincoteague
had additional comments concerning
the operating regulations of the
drawbridge. Based on this request we
held a public meeting at the
Chincoteague Community Center, at
Chincoteague Island, Virginia. We
accepted written comments from the
public until July 21, 2006.

The Coast Guard also reviewed the
bridge logs provided by VDOT. There
were approximately 1919 bridge
openings in 2005 over a six-month
period (May, June, July, August,
September and October) (See Table A);
and in 2006, for the same six-month
period, there were approximately 1359
bridge openings. (See Table B).

Bridge Openings for 2005

JAN FEB MAR APR

MAY JUN JUL AUG

SEPT OCT NOV DEC

62 112 60 163

453 330 316 317

291 212 200 134
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TABLE A—Continued
Bridge Openings for 2005

JAN ‘ FEB ‘ MAR ‘ APR ‘ MAY ‘ JUN ‘ JuL ‘ AUG ‘ SEPT ‘ ocT ‘ NOV ‘ DEC
Boat Passages for 2005

56 ‘ 122 ‘ 61 ‘ 187 642 ‘ 606 ‘ 559 ‘ 622 ‘ 377 ‘ 368 ‘ 268 ‘ 160

TABLE B

Bridge Openings for 2006

JAN FEB MAR APR MAY JUN JUL AUG SEPT OCT NOV DEC

134 141 82 181 359 271 265 236 122 106 NA NA
Boat Passages for 2006

167 ‘ 177 ‘ 88 ‘ 279 710 ‘ 460 ‘ 431 ‘ 361 ‘ 145 ‘ 125 ‘ NA ‘ NA

Annually, there are between 66 and
90 commercial fishing vessels that are
dependent on regular drawbridge
openings to access docking facilities to
unload their product. Depending on the
season, these vessels regularly unload
multiple seafood catches a day because
of trip catch limits. The Virginia Natural
Resources Department provided
Fisheries landing data from 2002 to
2005 for Accomack County. This data
supports an overall increase in the
pounds of seafood unloaded and the
monetary value which supports the
economic base for the surrounding area.
(See Table C)

TABLE C.—SUMMARY OF FISHERIES
DATA—ACCOMACK COUNTY

2002 ....... 111,238,247 $9,811,727

2003 ....... 111,304,169 10,900,731

2004 ....... 112,829,955 13,745,649

2005 ....... 110,693,540 12,369,899
1Pounds.

During the late spring, summer and
early fall months, the number of
vacationers and commercial fishing
vessels (often scallop boats) that utilize
the SR 175 Bridge is ever-increasing.
The average resident population in the
Town of Chincoteague is approximately
5,000. However, in the summertime
with vacationers, the average population
on Chincoteague Island is about 15,000.
A proposed seasonal schedule was
considered as an option, where the
drawbridge would open for vessels
every two hours during the spring and
summer months; and hourly during the
fall and winter months. However, the
data shows that the peak commercial
fishing period and delivery times are in
direct conflict with the peak tourist and
travel season on Chincoteague Island.
Therefore, this option was not chosen.

Discussion of Comments and Changes

The Coast Guard received 554
comments to the NPRM published on
April 13, 2006 (71 FR 19150). The
comments included 540 letters, one
petition, two e-mail comments, and 14
oral remarks presented at the public
meeting.

The vast majority of the letters (471)
were mass-produced form letters signed
by residents. In addition, there were 60
letters from fishermen and small
businesses. Six letters were from State
and Town officials (two letters each
from an Accomack County Supervisor,
and the Town Manager of Chincoteague;
with one letter each from a Virginia
House Delegate, and an official with the
Virginia Department of Transportation
(VDOT)). Two separate comments were
supplied on one e-mail message.

A majority of comments from
residents of the Town of Chincoteague
favored a two-hour opening schedule of
the drawbridge from 6 a.m. to midnight.
Commercial vessel owners and small
businesses preferred hourly openings.
However, the commercial vessel owners
and small businesses commented that
they can manage their establishments
and vessels under the proposal to open
every one and a half hour from 6 a.m.
to midnight. Eight of the 14 oral remarks
that were offered at the public meeting
favored a two-hour opening schedule of
the drawbridge from 6 a.m. to midnight,
and 6 supported openings every one and
a half hour from 6 a.m. to midnight.

The State and Town officials asserted
their concerns that the bridge has
exceeded its useful design life, that the
increase in vessel traffic to the area has
had a serious impact on the wear and
tear of the bridge, and that reducing the
number of vessel openings will assist
VDOT in maintaining the mechanical

condition of the bridge until a
replacement bridge is complete.

It is the duty of the owner and
operator of a drawbridge, VDOT in this
case, to maintain the operating
machinery in a serviceable condition
and to provide for the safe and prompt
opening of the drawbridge according to
the operating regulations. The Coast
Guard may not issue regulations for the
purpose of relieving the owner or
operator of the duty to properly
maintain or operate the draw span
solely because of financial hardship, or
to save wear and tear on the structure
or machinery, unless there is clearly
documented evidence that there is little
or no need for bridge openings. The data
shows that mariners still require
continued openings of the SR 175
Bridge over Chincoteague Channel, so
the wear and tear on the bridge will not
be considered as a factor in establishing
the operating regulations.

Based on all of the comments
received, we will implement a final rule
with no changes to the NPRM. Under
this final rule, the draw will open on
demand from midnight to 6 a.m., and
every one and a half hours from 6 a.m.
to midnight (at 6 a.m., 7:30 a.m., 9 a.m.,
10:30 a.m., 12 p.m., 1:30 p.m., 3 p.m.,
4:30 p.m., 6 p.m., 7:30 p.m., 9 p.m.
10:30 p.m. and midnight); except from
7 a.m. to 5 p.m. on the last consecutive
Wednesday and Thursday in July, the
draw need not open.

To minimize uncertainty and to assist
in the transition to the new operating
schedule of the drawbridge, the Coast
Guard will print and distribute flyers
providing the new opening times to
residents and business owners. Officials
with VDOT are required to post signs on
the bridge for mariners with the
operating schedule, including the
opening times from 6 a.m. to midnight.
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This final rule will help address
vehicular traffic congestion and reduce
traffic delays while still providing for
the reasonable needs of navigation.

Discussion of Rule

The Coast Guard amends 33 CFR
117.1005, by inserting a new provision
to require the draw to open on demand
from midnight to 6 a.m., and every one
and a half hour from 6 a.m. to midnight
(at 6 a.m., 7:30 a.m., 9 a.m., 10:30 a.m.,
12 p.m., 1:30 p.m., 3 p.m., 4:30 p.m., 6
p-m., 7:30 p.m., 9 p.m. 10:30 p.m. and
midnight); except from 7 a.m. to 5 p.m.
on the last consecutive Wednesday and
Thursday in July, the draw need not
open.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This conclusion based on the fact that
the changes will have only a minimal
impact on maritime traffic transiting the
bridge. Mariners can plan their trips in
accordance with the scheduled bridge
openings to minimize delays.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
the rule would not have a significant
economic impact on a substantial
number of small entities because the
rule only adds minimal restrictions to
the movement of navigation, and
mariners who plan their transits in
accordance with the scheduled bridge
openings can minimize delays. In
addition, the comments received from
mariners suggest that they can
accommodate the change in the
schedule.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
No assistance was requested from any
small entity.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
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excluded, under figure 2—1, paragraph
(32)(e) of the Instruction, from further
environmental documentation because
it has been determined that the
promulgation of operating regulations
for drawbridges are categorically
excluded.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

W 2.§117.1005 is revised to read as
follows:

§117.1005 Chincoteague Channel.

The draw of the SR 175 Bridge, mile
3.5, at Chincoteague shall open on
demand from midnight to 6 a.m., and
every one and a half hours from 6 a.m.
to midnight (at 6 a.m., 7:30 a.m., 9 a.m.,
10:30 a.m., 12 p.m., 1:30 p.m., 3 p.m.,
4:30 p.m., 6 p.m., 7:30 p.m., 9 p.m.
10:30 p.m. and midnight); except from
7 a.m. to 5 p.m. on the last consecutive
Wednesday and Thursday in July, the
draw need not be opened.

Dated: November 1, 2006.
L.L. Hereth,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. 06-9237 Filed 11-15-06; 8:45 am|]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-06-130]

Drawbridge Operation
Regulations;Long Island, New York
Inland Waterway from East Rockaway
Inlet to Shinnecock Canal, Jones
Beach, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary

deviation from the regulation governing
the operation of the Loop Parkway
Bridge across Long Creek at mile 0.7, at
Jones Beach, New York. Under this
temporary deviation, the Loop Parkway
Bridge need not open for the passage of
vessel traffic from 8:30 a.m. through
11:30 a.m. and 1:30 p.m. through 4:30
p-m., daily, from November 5, 2006
through December 20, 2006. A single
bridge opening for all inbound
commercial fishing vessels shall be
provided, if a request to open the bridge
is given, during the 1:30 p.m. to 4:30
p-m. bridge closure period. This
deviation is necessary to facilitate
scheduled bridge maintenance.

DATES: This deviation is effective from
November 5, 2006 through December
20, 2006.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, One
South Street, New York, New York,
10004, between 7 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (212)
668—7165. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: Judy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668-7195.

SUPPLEMENTARY INFORMATION: The Loop
Parkway Bridge, across Long Creek at
mile 0.7, at Jones Beach, New York, has
a vertical clearance in the closed
position of 21 feet at mean high water
and 25 feet at mean low water. The
existing drawbridge operation
regulations are listed at 33 CFR
117.799(f).

The owner of the bridge, New York
State Department of Transportation,
requested a temporary deviation to
complete bridge painting operations.
The bridge will not be able to open
while the bridge painting operation is
underway.

Under this temporary deviation, the
Loop Parkway Bridge across Long Creek
at mile 0.7, need not open for the
passage of vessel traffic from 8:30 a.m.
through 11:30 a.m. and from 1:30 p.m.
through 4:30 p.m., daily, from
November 5, 2006 through December
20, 2006. All inbound commercial
fishing vessels shall be provided a
single bridge opening during the 1:30
p-m. through 4:30 p.m. bridge closure
period each day provided a bridge
opening request is given by calling the
number posted at the bridge.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due

speed in order to return the bridge to
normal operation as soon as possible.

Should the bridge maintenance
authorized by this temporary deviation
be completed before the end of the
effective period published in this notice,
the Coast Guard will rescind the
remainder of this temporary deviation,
and the bridge shall be returned to its
normal operating schedule. Notice of
the above action shall be provided to the
public in the Local Notice to Mariners
and the Federal Register, where
practicable.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: 31 October 2006.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E6-19313 Filed 11-15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-06-122]
RIN 1625-AA09

Drawbridge Operation Regulations;
Thames River, New London, CT

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
temporarily changed the drawbridge
operation regulations that govern the
Amtrak Bridge across the Thames River,
mile 0.8, at New London, Connecticut.
This temporary final rule allows the
bridge owner to open the bridge on a
temporary opening schedule from
November 15, 2006 through May 15,
2007. This temporary final rule is
necessary to facilitate bridge pier
repairs.

DATES: This rule is effective from
November 15, 2006 through May 15,
2007.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-06-122) and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, one South Street, New
York, New York, between 7 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.



66674 Federal Register/Vol. 71,

No. 221/Thursday, November 16, 2006 /Rules and Regulations

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Leung-Yee, Project Officer, First
Coast Guard District, (212) 668—7195.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On October 19, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled ‘“Drawbridge Operation
Regulations”’; Thames River,
Connecticut, in the Federal Register (71
FR 61698). We received no comments in
response to the notice of proposed
rulemaking. No public hearing was
requested and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

Due to the urgency of the repairs, it
is essential that this rule becomes
effective on November 15, 2006.

The owner of the bridge, National
Railroad Passenger Corporation
(Amtrak), requested a temporary final
rule to facilitate unscheduled structural
bridge repairs.

On June 29, 2006, the bridge owner
discovered that one of the main bridge
piers had shifted as a result of pile
driving for the new adjacent Amtrak
Bridge. In order to perform corrective
repairs, minimize structural
impingement, and continue to provide
for rail traffic, the bridge must remain in
the closed position, except during
specific time periods during which the
bridge will remain in the full open
position for the passage of vessel traffic.

The Coast Guard published a
temporary deviation in the Federal
Register on July 24, 2006, [71 FR 41730]
to allow immediate repairs to the bridge
to commence.

On September 6, 2006, Amtrak
contacted the Coast Guard and
requested a temporary regulation
effective from November 15, 20006
through May 15, 2007, to facilitate the
completion of the bridge repairs.

The Coast Guard published a notice of
proposed rulemaking (71 FR 61698) on
October 19, 2006. No comments were
received in response to the NPRM.

The Coast Guard believes making this
temporary final rule effective in less
than 30-days after publication in the
Federal Register is reasonable because
the bridge repairs facilitated by this
temporary rule are vital and necessary
repairs that must be performed with all
due speed in order to assure the
continued safe and reliable operation of
the bridge.

Background and Purpose

The Amtrak Bridge, at mile 0.8, across
the Thames River has a vertical

clearance of 30 feet at mean high water
and 33 feet at mean low water in the
closed position. The existing operating
regulations are listed at 33 CFR 117.224.

The owner of the bridge, National
Railroad Passenger Corporation
(Amtrak), requested a temporary change
to the drawbridge operation regulations
to facilitate repairs to one of the main
bridge piers.

On June 29, 2006, the bridge owner
discovered that one of the main bridge
piers had shifted as a result of pile
driving for the new adjacent Amtrak
Bridge.

In order to perform corrective repairs,
minimize structural impingement, and
continue to provide for rail traffic, the
bridge must remain in the closed
position except during specific time
periods during which the bridge will
remain in the full open position for the
passage of vessel traffic.

Under this temporary final rule, from
November 15, 2006 through May 15,
2007, the Amtrak Bridge across the
Thames River, mile 3.0, at New London,
Connecticut, shall remain in the full
open position for the passage of vessel
traffic as follows:

Monday through Friday: 5 a.m. to 5:40
a.m.; 11:20 a.m. to 11:55 a.m.; 3:35 p.m.
to 4:15 p.m.; and 8:30 p.m. to 8:55 p.m.

Saturday: 8:30 a.m. to 9:10 a.m.; 12:35
p.m. to 1:05 p.m.; 3:40 p.m. to 4:10 p.m.;
5:35 p.m. to 6:05 p.m.; and 7:35 p.m. to
8:40 p.m.

Sunday: 8:30 a.m. to 9:20 a.m.; 11:35
a.m. to 12:15 p.m.; 1:30 p.m. to 1:55
p-m.; 6:30 p.m. to 7:10 p.m.; and 8:30
p.m. to 9:15 p.m.

The bridge shall open on signal at any
time for the passage of U.S. Navy
submarines, Navy escort vessels, and
commercial vessels.

At all other times the draw shall
remain in the closed position. Vessels
that can pass under the draw without a
bridge opening may do so at all times.

The Coast Guard believes this
temporary final rule is reasonable
because the required repair work is vital
and necessary in order to ensure the safe
and continued reliable operation of the

bridge.
Discussion of Comments and Changes

The Coast Guard received no
comments in response to the notice of
proposed rulemaking and as a result, no
changes have been made to this
temporary final rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order.

This conclusion is based on the fact
that the vessel traffic that normally
transits this bridge should only be
minimally affected as they will still be
able to transit the bridge under the
temporary opening schedule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the vessel traffic that normally
transits this bridge should only be
minimally affected as they will still be
able to transit the bridge under the
temporary opening schedule.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork



Federal Register/Vol. 71,

No. 221/Thursday, November 16, 2006 /Rules and Regulations

66675

Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction, from further
environmental documentation
considering that it relates to the
promulgation of operating regulations or
procedures for drawbridges. Under
figure 2—1, paragraph (32)(e), of the
instruction, an ‘“Environmental Analysis
Check List”” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

m 2. From November 15, 2006 through
May 15, 2007, § 117.224 is amended by
suspending paragraphs (a) and (b) and
adding a temporary paragraph (c), to
read as follows:

§117.224 Thames River.

* * * * *

(c)(1) The draw shall remain in the
full open position for the passage of
vessel traffic as follows:

(i) Monday through Friday from 5
a.m. to 5:40 a.m.; 11:20 a.m. to 11:55
a.m.; 3:35 p.m. to 4:15 p.m.; and 8:30
p.m. to 8:55 p.m.

(ii) Saturday from 8:30 a.m. to 9:10
a.m.; 12:35 p.m. to 1:05 p.m.; 3:40 p.m.
to 4:10 p.m.; 5:35 p.m. to 6:05 p.m.; and
7:35 p.m. to 8:40 p.m.

(iii) Sunday from 8:30 a.m. to 9:20
a.m.; 11:35 a.m. to 12:15 p.m.; 1:30 p.m.
to 1:55 p.m.; 6:30 p.m. to 7:10 p.m.; and
8:30 p.m. to 9:15 p.m.

(2) The draw shall open on signal at
all times for the passage of U.S. Navy
submarines, Navy escort vessels and
commercial vessels. At all other times
the draw need not open for the passage
of vessel traffic.

Dated: November 12, 2006.
Timothy S. Sullivan,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 06—9244 Filed 11-14-06; 12:50 pm]
BILLING CODE 4910-15-P

POSTAL RATE COMMISSION
39 CFR Part 3001
[Docket No. RM2006-1; Order No. 1481]

Rate and Classification Requests

AGENCY: Postal Rate Commission.
ACTION: Final rule.

SUMMARY: The Commission is re-issuing
five sets of rules related to certain types
of Postal Service requests that are due
to expire, given sunset provisions. Re-
issuance entails eliminating sunset
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provisions in four sets. It also entails
limited revisions, such as shortening
and standardizing intervention periods,
revising the numbering of one set, and
minor editorial changes. Re-issuance
allows the Postal Service to have
continued flexibility, without
interruption, and will enhance
administrative efficiency.

DATES: These sets of rules are effective
November 16, 2006.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
WWW.PIC.ZOV.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820.

SUPPLEMENTARY INFORMATION: Regulatory
History 71 FR 55136 (September 21,
2006).

54 FR 11394 (March 20, 1989).

54 FR 33681 (August 16, 1989).

60 FR 54981 (October 27, 1995).

61 FR 24447 (May 15, 1996).

66 FR 54436 (October 29, 2001).

In Order No. 1479, the Commission
proposed to amend its Rules of Practice
and Procedure, 39 CFR 3001.1 et seq.,
with respect to five sets of rules that are
subject to five-year sunset provisions,
each of which is scheduled to expire
November 28, 2006.1 Generally, these
rules provide for expedited
consideration of various Postal Service
requests for a recommended decision.
The five sets of rules include: 2

(1) 39 CFR 3001.57—-60, market
response Express Mail rate requests;

(2) 39 CFR 3001.69—69c, minor
classification changes;

(3) 39 CFR 3001.161-166, market tests
of proposed classification changes;

(4) 39 CFR 3001.171-176, provisional
service changes of limited duration; and

(5) 39 CFR 3001.181-182, multi-year
test periods for proposed new services.

Exclusive of minor, non-substantive
editorial changes, the Commission
proposed to amend its rules in two
principal ways, while reserving
judgment on the rules concerning
market response Express Mail rates.
First, it proposed to re-issue rules 69—
69c, 161-166, 171-176, and 181-182,
amended to eliminate the sunset
provision.? Second, the Commission

1PRC Order No. 1479, Docket No. RM2006-1,
September 15, 2006.

2The Rules of Practice and Procedure may be
accessed on the Commission’s Web site,
www.pre.gov, by clicking first on “Contents’” and
then on “Commission Rules” which are found
under the heading “Table of Contents.”

3 Under the proposal, the rules for minor
classification changes (§§ 3001.69-69c) are
renumbered as § 3001.69(a)—(f) to conform to Office
of the Federal Register style preference.

proposed to standardize and shorten the
time period for interventions as of right
in proceedings involving minor
classification changes (rules 69-69c),
market tests (rules 161-166), and
provisional service changes (rules 171—
176). The Commission did not propose
to re-issue rules 57—-60 (market response
Express Mail rates), but rather sought
comments on whether their re-issuance
would be in the public interest.

Interested persons were invited to
comment on the proposed rulemaking.
The Postal Service and the Office of the
Consumer Advocate (OCA) submitted
initial comments; 4 the Postal Service
also filed reply comments.>

1. Parties’ Comments

The sole controversy raised by the
comments is whether rules 57-60
should be re-issued or allowed to lapse.
The Postal Service argues for re-
issuance, while the OCA advocates
allowing these rules to lapse unless the
Postal Service justifies their retention
and indicates “‘a concrete intention to
use them in the future[.]”” ® Otherwise,
the commenters agree, for all intents
and purposes, that the proposed
amendments should be adopted.?

In Order No. 1479, the Commission
discussed the substance and history of
each of the rules. Among other things,
it noted that the market response
Express Mail rules, which were enacted
in 1989, had never been invoked by the
Postal Service. In light of this, the
Commission questioned whether these
rules had any continuing utility,
suggesting that “[a]bsent an affirmative
showing, there may be no compelling
reason to reissue these rules.” 8

The Postal Service urges the
Commission to re-issue rules 57—60 for
an additional five years.? It contends
that, notwithstanding their lack of use,
these rules retain a continuing value
providing a “defined procedural
mechanism” to enable the Postal
Service to respond to changes in the
overnight delivery market more quickly
than may otherwise be possible. Id. at 4.
The Postal Service further asserts that

4Initial Comments of the United States Postal
Service in Response to Order No. 1479, October 13,
2006, (Postal Service Initial Comments); Office of
the Consumer Advocate Comments in Response to

Order No. 1479, October 13, 2006 (OCA Comments).

5Reply Comments of the United States Postal
Service, October 20, 2006 (Postal Service Reply
Comments).

60OCA Comments at 1.

7OCA does not take a position on the proposed
shortening of the intervention period because it is
not required to intervene in Commission
proceeding, but rather is appointed pursuant to 39
U.S.C. 3624(a). Id. at 2.

8 PRC Order No. 1479, supra, at 8.

9Postal Service Initial Comments at 3.

re-issuing the rules would not impose a
burden on the Commission or any
interested party. Id. at 5.

The OCA’s opposition to rules 57—60
is conditional.1® It would have them
lapse unless the Postal Service justifies
their retention and explicitly commits to
employ them in the future. Absent that,
OCA suggests that discontinuing the
rules may serve “administrative
efficiency.” Id. at 2.

In its reply, the Postal Service
comments on the OCA’s conditional
opposition. It asserts that its initial
comments provide explicit justification
supporting retention of rules 57-60.11
The Postal Service argues that OCA’s
second condition, that it commit to
using the rules, is impractical because,
by their nature, the rules are designed
to permit the Postal Service to respond
to market developments that it can
neither predict nor control. Id. at 3.
Finally, the Postal Service counters the
OCA’s suggestion that discontinuing the
rules may serve administrative
efficiency, arguing that retaining the
rules provides definitive procedures
governing limited Express Mail rate
requests which are preferable to ad hoc
determinations which would otherwise
be required to achieve expedition. Id. at
4-5.

II. Commission Analysis

The proposal to re-issue the rules
regarding minor classification changes
(redesignated as rule 69(a)—(f), market
tests (rules 161-166) provisional service
changes (rules 171-176), and multi-year
test periods (rules 181-182) on a
permanent basis, i.e., by eliminating the
sunset provisions, is unopposed. These
provisions, which provide procedural
options to facilitate expedited
consideration of certain Postal Service
requests, have proven to be useful.12
Accordingly, the Commission adopts
the proposal to re-issue these rules,
amended to eliminate the sunset
provisions.

Likewise the Commission’s proposal
to standardize and shorten the
intervention period as of right in
proceedings involving minor
classification changes, market tests, and
provisional service changes is
uncontroversial. Under the current

100CA Comments at 1-2.

11Postal Service Reply Comments at 2—3.

12 See PRC Order No. 1479 at 3-6. Although the
Postal Service has yet to invoke rules 181-182, the
Commission finds that re-issuance, as amended, is
appropriate. The rules, which simply prescribe the
documentation necessary to support such a request,
provide a framework for considering potential new
services. Retention of these rules disadvantages no
potentially interested person, while affording the
Postal Service increased flexibility regarding new
services.
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rules, interventions are due 26 or 28
days after filing of the Postal Service’s
request.13 These provisions predate the
Commission’s adoption of electronic
filing requirements. As the Commission
noted, the proposed change should
present no hardship to any prospective
intervenor given the ready online
availability of the Postal Service’s
request, the Commission’s order
noticing the request, and the ease of
intervening electronically.14 The Postal
Service supports this proposal.15 No
party contests it. Accordingly, the
Commission adopts the proposal to
standardize and shorten the
intervention period in the relevant
proceedings.16

The Commission did not propose not
to re-issue rules 57—60. Instead, it
simply did not propose to re-issue those
rules, urging any party favoring them to
demonstrate that renewal is appropriate.
The Postal Service has made an
adequate showing to support re-issuing
the rules for another five-year period. In
addition, it satisfactorily addressed
OCA'’s conditional opposition,
demonstrating the problematic nature of
requiring an explicit commitment to
employ the rules.1?

Two additional factors influence the
Commission’s decision to re-issue these
rules for an additional five-year period.
First, the rules provide procedures
governing requests for an expedited
recommended decision on limited

13 See current rules 69b(e), 163(b), and 173(b); see
also proposed rules 69(e)(4), 163(e), and 173(e).

14 PRC Order No. 1479 at 8.

15 The Postal Service suggests that rules 163(d)
and 173(d) be revised to make them consistent with
revised rule 69b(d), redesignated as rule 69(e)(3),
which eliminated the requirement that the Postal
Service’s notice accompanying its request for a
minor classification change “identify the last day
for filing a notice of intervention with the
Commission.” Postal Service Initial Comments at 2—
3. The Postal Service’s suggestion is well-taken. The
failure to revise rules 163(d) and 173(d) to reflect
the proposal was an oversight. Under the proposal,
the Commission’s notice of proceeding will afford
all interested persons a minimum of 15 days after
the filing of the Postal Service’s request within
which to intervene. See attached rules 69(e)(4),
163(e), and 173(e). The current rules require the
Postal Service’s notice of its filing to identify the
last day for filing a notice of intervention with the
Commission. See current rules 69b(d), 163(d), and
173(d). This requirement is unnecessary under the
proposal. Accordingly, the Postal Service
suggestion will be adopted in the final rule.
Conforming changes will not be made to rules
59(c)(1) and (c)(3) at this time because rules 57—-60
are substantively different from the rules applicable
to limited classification changes and would require
revisions to other rules as well.

16 See attached rules 69(e)(4), 163(e), and 173(e).

17 To avoid the possibility that the current rules
may lapse, the Commission finds it in the public
interest to issue this order as a final rule to become
effective upon publication in the Federal Register.
This approach also provides the Postal Service with
maximum operating flexibility under the
circumstances.

Express Mail rate proposals. Interested
persons may intervene in any such
proceeding to protect their interests. As
with all proceedings before the
Commission, one initiated under these
rules would be decided on the merits.
Thus, no potentially interested person is
prejudiced by renewal of the rules.18

A second consideration is the notable
absence of any comments from private
carriers opposing re-issuance. This void
is not meant to suggest that such
comments would have been dispositive.
By the same token, the Commission is
reluctant to read too much into the lack
of opposition. Nonetheless, absent
indications to the contrary, it would
seem to imply that, at a minimum, the
rules contain adequate safeguards to
protect the interests of such prospective
parties.

Finally, as a cautionary observation,
the Commission notes that, although it
is, under the circumstances, re-issuing
these rules for an additional five-year
period, this result is not intended to
preclude a finding, based on the record
in a future proceeding, that these rules
have become obsolete.

In conclusion, pursuant to the
foregoing discussion, the Commission
hereby amends its Rules of Practice as
set forth below.

Ordering Paragraphs

It is ordered:

1. The Commission’s Rules of Practice
are amended as set forth below the
signature line of this order.

2. The attached rules are effective
upon publication in the Federal
Register.

3. The Secretary shall cause this order
to be published in the Federal Register.

By the Commission.
Steven W. Williams,
Secretary.

List of Subjects in 39 CFR Part 3001

Administrative practice and
procedure, Postal Service.

m For the reasons discussed above, the
Commission amends 39 CFR part 3001
as follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

m 1. The authority citation for part 3001
continues to read as follows:

Authority: 39 U.S.C. 404(b); 3603; 3622—
24; 3661, 3662, 3663.

18 The Postal Service may be alluding to this
point when it states that re-issuing these rules
imposes no burden on interested stakeholders.
Postal Service Reply Comments at 2-3; see also
Postal Service Initial Comments at 5.

§3001.57(b) [Amended]

m 2. Revise § 3001.57(b) to read as
follows:

Subpart B—Rules Applicable to
Requests for Changes in Rates or Fees

§3001.57 Market response rate requests
for express mail service—purpose and
duration of rules.

* * * * *

(b) This section and §§ 3001.58
through 3001.60 remain in effect until
November 16, 2011.

m 3. Revise § 3001.69 to read as follows:

Subpart C—Rules Applicable to
Requests for Establishing or Changing
the Mail Classification Schedule

§3001.69 Expedited minor classification
cases.

(a) Applicability. This section applies
when the Postal Service requests a
recommended decision pursuant to
section 3623 and seeks expedited
review on the ground that the requested
change in mail classification is minor in
character. The requirements and
procedures specified in this section
apply exclusively to Commission
consideration of requested mail
classification changes which the Postal
Service denominates as, and the
Commission finds to be, minor in
character.

(b) Considerations. A requested
classification change may be considered
minor in character if it:

(1) Would not involve a change in any
existing rate or fee;

(2) Would not impose any restriction
in addition to pre-existing conditions of
eligibility for the entry of mail in an
existing subclass or category of service
or for an existing rate element or
worksharing discount; and

(3) Would not significantly increase or
decrease the estimated institutional cost
contribution of the affected subclass or
category of service.

(c) Filing of formal request and
prepared direct evidence. Whenever the
Postal Service determines to file a
request under this section, it shall file
a request for a change in mail
classification pursuant to § 3623 that
comports with the requirements of this
section and of Subpart C of the rules of
practice. Each such formal request shall
include the following information:

(1) A description of the proposed
classification change or changes,
including proposed changes in the text
of the Domestic Mail Classification
Schedule and any pertinent rate
schedules;

(2) A thorough explanation of the
grounds on which the Postal Service
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submits that the requested change in
mail classification is minor in character;
and

(3) An estimate, prepared in the
greatest level of detail practicable, of the
overall impact of the requested change
in mail classification on postal costs and
revenues, mail users and competitors of
the Postal Service.

(d) Data and information filing
requirements. Formal requests generally
require the submission of the data and
information specified in § 3001.64.

(1) If the Postal Service believes that
data required to be filed under § 3001.64
are unavailable, it shall explain their
unavailability as required by
§3001.64(a)(2)(1), (ii), and (iv).

(2) If the Postal Service believes that
data or other information required to be
filed under § 3001.64 should not be
required in light of the minor character
of the requested change in mail
classification, it shall move for a waiver
of that requirement. The motion shall
state with particularity the reasons why
the character of the request and its
circumstances justify a waiver of the
requirement.

(3) A satisfactory explanation of the
unavailability of information required
under § 3001.64 or of why it should not
be required to support a particular
request will constitute grounds for
excluding from the proceeding a
contention that the absence of the
information should form a basis for
rejection of the request, unless the party
desiring to make such a contention:

(i) Demonstrates that, considering all
the facts and circumstances of the case,
it was clearly unreasonable for the
Postal Service to propose the change in
question without having first secured
the information and submitted it in
accordance with § 3001.64; or

(ii) Demonstrates other compelling
and exceptional circumstances requiring
that the absence of the information in
question be treated as bearing on the
merits of the proposal.

(e) Expedited procedural schedule.
The Commission will treat requests
under this section as subject to the
maximum expedition consistent with
procedural fairness.

(1) Persons who are interested in
participating in proceedings initiated
under this section may intervene
pursuant to Subpart A of the rules of
practice. Parties may withdraw from a
proceeding by filing a notice with the
Secretary of the Commission.

(2) When the Postal Service files a
request under this section, it shall
comply with the Filing Online
procedures of §§ 3001.9 through
3001.12.

(3) When the Postal Service files a
request under this section, it shall on
that same day file a notice that briefly
describes its proposal. This notice shall
indicate on its first page that it is a
notice of a request for a minor change
in mail classification to be considered
under this section.

(4) Within 5 days after receipt of a
Postal Service request invoking
§3001.69, the Commission shall issue a
notice of proceeding and provide for
intervention by interested persons
pursuant to Subpart A of the rules of
practice. The notice of proceeding shall
state that the Postal Service has
denominated the mail classification
change as a minor change, and has
requested expedited consideration
pursuant to § 3001.69. The notice shall
further state the grounds on which the
Postal Service submits that the
requested change in mail classification
is minor in character and shall afford all
interested persons a minimum of 15
days after filing of the Postal Service’s
request within which to intervene,
submit responses to the Postal Service’s
request for consideration of its proposed
mail classification change under
§3001.69, and request a hearing.

(5) Within 28 days after publication of
the notice of proceeding pursuant to
paragraph (e)(4) of this section, the
Commission shall decide whether to
consider the request under this section
and shall issue an order incorporating
that ruling. The Commission shall order
a request to be considered under this
section if it finds:

(i) The requested classification change
is minor in character; and

(ii) The effects of the requested
change are likely to be appropriately
limited in scope and overall impact.

(6) If the Commission determines that
a Postal Service request is appropriate
for consideration under this section,
those respondents who request a
hearing shall be directed to state with
specificity within 14 days after
publication of that determination the
issues of material fact that require a
hearing for resolution. Respondents
shall also identify the fact or facts set
forth in the Postal Service’s filing that
the party disputes, and when possible,
what the party believes to be the fact or
facts and the evidence it intends to
provide in support of its position.

(7) The Commission will hold
hearings on a Postal Service request
considered under this section when it
determines that there are genuine issues
of material fact to be resolved and that
a hearing is needed to resolve those
issues. Hearings on a Postal Service
request will commence within 21 days
after issuance of the Commission

determination pursuant to paragraph
(e)(5) of this section. Testimony
responsive to the Postal Service’s
request will be due 14 days after the
conclusion of hearings on the Postal
Service request.

(8) If the Commission determines that
a request of the Postal Service is not
appropriate for consideration under this
section, the request will be considered
in accordance with appropriate
provisions of the Commission’s rules.

(f) Time limits. The schedule
involving a request under this section
will allow for issuance of a
recommended decision:

(1) Not more than 90 days after the
filing of a Postal Service request if no
hearing is held; and

(2) Not more than 120 days after the
filing of a request if a hearing is
scheduled.

§3001.69a [Removed]
m 4. Remove § 3001.69a.

§3001.69b [Removed]
m 5. Remove § 3001.69b.

§3001.69c [Removed]
m 6. Remove § 3001.69c.

§3001.161 [Amended]

m 7.In § 3001.161, remove paragraph (b)
and remove the designation of
paragraph (a).

§3001.163 [Amended]

m 8.In § 3001.163, revise paragraphs (b),
(d), and (e) to read as follows:

§3001.163 Procedures—expedition of
public notice and procedural schedule.
* * * * *

(b) Persons who are interested in
participating in proceedings to consider
Postal Service requests to conduct a
market test may intervene pursuant to
Subpart A of the rules of practice.
Parties may withdraw from a particular
case by filing a notice with the Secretary

of the Commission.
* * * * *

(d) When the Postal Service files a
request under the provisions of this
subpart, it shall on that same day file a
notice that briefly describes its proposal.
This notice shall indicate on its first
page that it is a notice of a Market Test
Request to be considered under
§§3001.161 through 3001.166.

(e) Within 5 days after receipt of a
Postal Service request under the
provisions of this subpart, the
Commission shall issue a notice of
proceeding and provide interested
persons a minimum of 15 days after
filing of the Postal Service request
within which to intervene. In the event
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that a party wishes to dispute a genuine
issue of material fact to be resolved in
the consideration of the Postal Service’s
request, that party shall file with the
Commission a request for a hearing
within the time allowed in the notice of
proceeding. The request for a hearing
shall state with specificity the fact or
facts set forth in the Postal Service’s
filing that the party disputes, and when
possible, what the party believes to be
the fact or facts and the evidence it
intends to provide in support of its
position. The Commission will hold
hearings on a Postal Service request
made pursuant to this subpart when it
determines that there is a genuine issue
of material fact to be resolved, and that
a hearing is needed to resolve that issue.

§3001.171 [Amended]

m 9.In §3001.171, remove paragraph (b)
and remove the designation for
paragraph (a).

§3001.173 [Amended]

m 10.In § 3001.173, revise paragraphs
(b), (d), and (e) to read as follows:

§3001.173 Procedures—expedition of
public notice and procedural schedule.
* * * * *

(b) Persons who are interested in
participating in a proceeding to consider
Postal Service requests to establish a
provisional service may intervene
pursuant to Subpart A of the rules of
practice. Parties may withdraw from a
proceeding by filing a notice with the
Secretary of the Commission.

* * * * *

(d) When the Postal Service files a
request under the provisions of this
subpart, it shall on that same day file a
notice that briefly describes its proposal.
Such notice shall indicate on its first
page that it is a notice of a Request for
Establishment of a Provisional Service
to be considered under §§ 3001.171
through 3001.176.

(e) Within 5 days after receipt of a
Postal Service request under the
provisions of this subpart, the
Commission shall issue a notice of
proceeding and provide interested
persons a minimum of 15 days after
filing of the Postal Service request
within which to intervene. In the event
that a party wishes to dispute a genuine
issue of material fact to be resolved in
the consideration of the Postal Service’s
request, that party shall file with the
Commission a request for a hearing
within the time allowed in the notice of
proceeding. The request for a hearing
shall state with specificity the fact or
facts set forth in the Postal Service’s
filing that the party disputes, and when
possible, what the party believes to be

the fact or facts and the evidence it
intends to provide in support of its
position. The Commission will hold
hearings on a Postal Service request
made pursuant to this subpart when it
determines that there is a genuine issue
of material fact to be resolved, and that
a hearing is needed to resolve that issue.
m 11. Revise §3001.174 to read as
follows:

§3001.174 Rule for decision.

The Commission will issue a decision
on the Postal Service’s proposed
provisional service in accordance with
the policies of the Postal Reorganization
Act, but will not recommend
modification of any feature of the
proposed service which the Postal
Service has identified in accordance
with § 3001.172(a)(3). The purpose of
this subpart is to allow for consideration
of proposed provisional services within
90 days, consistent with the procedural
due process rights of interested persons.

§3001.181 [Amended]

m 12.In § 3001.181, remove paragraph
(b), remove the designation of paragraph
(a).

[FR Doc. E6-19289 Filed 11-15-06; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2006-0059; FRL-8242-4]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
State Implementation Plan Revision for
Burlington Industries, Clarksville, VA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia. This revision consists of the
removal of a Consent Agreement
(Agreement) currently in the SIP for the
control of sulfur dioxide emissions from
Burlington Industries located in
Clarksville, Virginia. This Agreement
has been superseded by a federally
enforceable state operating permit that
imposes operating restrictions on the
facility’s boilers and the shutdown of
the remainder of the facility. This action
is being taken under the Clean Air Act
(CAA).

DATES: Effective Date: This final rule is
effective on December 18, 2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2006—-0059. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Sharon McCauley, (215) 814-3376, or by
e-mail at mccauley.sharon@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On July 11, 2006 (71 FR 39330), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of the removal of an
Agreement from the Virginia SIP. The
Agreement was written for the control of
emissions of sulfur dioxide from the
Burlington Industries facility located in
Clarksville, Mecklenburg County,
Virginia. This Agreement has been
superseded by a federally enforceable
state operating permit dated May 17,
2004, which imposes operating
restrictions on the facility’s boilers and
the subsequent shutdown of the
remainder of the facility. The formal SIP
revision was submitted by Virginia on
July 12, 2004.

Other specific requirements of the SIP
revision for Burlington Industries,
Clarksville, Virginia and the rationale
for EPA’s proposed action are explained
in the NPR and will not be restated here.
No public comments were received on
the NPR.

II. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
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legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information ‘“‘required
by law,” including documents and
information “required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts. * * *”” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language

renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.” Therefore, EPA
has determined that Virginia’s Privilege
and Immunity statutes will not preclude
the Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the state plan, independently of any
state enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, state audit
privilege or immunity law.

III. Final Action

EPA is approving the removal of the
Consent Agreement for Burlington
Industries, Clarksville, Virginia as a
revision to the Virginia SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will

not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
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of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for one named
source.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 16, 2007.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action, to
approve the removal of the Consent
Agreement for Burlington Industries,
Clarksville, Virginia, may not be
challenged later in proceedings to
enforce its requirements.

(See section 307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: November 3, 2006.
Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia
§52.2420 [Amended]

m 2.In §52.2420, the table in paragraph
(d) is amended by removing the entry
for Burlington Industries.

[FR Doc. E6-19272 Filed 11-15-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2006-0497; FRL-8243-2]
RIN 2060-AN96

Standards of Performance for
Industrial-Commercial-Institutional
Steam Generating Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: New source performance
standards (NSPS) limiting emissions of,
among other pollutants, nitrogen oxides
(NOx) from industrial-commercial-
institutional steam generating units
capable of combusting more than 100
million British thermal units (Btu) per
hour were promulgated on November
25, 1986. The standards limit NOx
emissions from the combustion of fossil
fuels either solely or in combination
with other fuels or wastes. The
standards include provisions for the
establishment of facility-specific NOx
standards for steam generating units
which simultaneously combust fossil
fuel and chemical byproduct/waste
under certain conditions. This
amendment promulgates a facility-
specific NOx standard for a steam
generating unit which simultaneously
combusts fossil fuel and chemical
byproduct offgas at the Innovene USA
LLC facility located in Lima, Ohio.

DATES: This direct final rule will be
effective on January 16, 2007 without
further notice, unless EPA receives
material adverse comments by
December 18, 2006, unless a hearing is
requested by November 27, 2006. If a
timely hearing request is submitted, the
hearing will be held on December 1,
2006 and we must receive written
comments on or before January 2, 2007.
If EPA receives such comments, it will
publish a timely withdrawal in the
Federal Register indicating the
amendment is being withdrawn due to
adverse comments.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2006-0497, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-docket@epa.gov.

e Fax:(202) 566—1741.

e Mail: Air and Radiation Docket and
Information Center, Environmental
Protection Agency, Mailcode: 6102T,
1200 Pennsylvania Avenue, NW.,

Washington, DC 20460. Please include a
total of two copies.

e Hand Delivery: Air and Radiation
Docket and Information Center, U.S.
EPA, 1301 Constitution Avenue, NW.,
Room B102, Washington, DC. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

We request that a separate copy also
be sent to the contact person listed
below (see FOR FURTHER INFORMATION
CONTACT).

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2006—
0497. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov, or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA/DC,
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EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

Note: The EPA Docket Center suffered
damage due to flooding during the last week
of June 2006. The Docket Center is
continuing to operate. However, during the
cleanup, there will be temporary changes to
Docket Center telephone numbers, addresses,
and hours of operation for people who wish
to visit the Public Reading Room to view
documents. Consult EPA’s Federal Register
notice at 71 FR 38147 (July 5, 2006) or the
EPA Web site at http://www.epa.gov/
epahome/dockets.htm for current
information on docket status, locations, and
telephone numbers. The Docket Center’s
mailing address for U.S. mail and the
procedure for submitting comments to
http://www.regulations.gov are not affected
by the flooding and will remain the same.

FOR FURTHER INFORMATION CONTACT: Mr.
James A. Eddinger, Energy Strategies
Group, Emission Standards Division
(D243-01), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
number (919) 541-5426; facsimile
number (919) 541-5450; electronic mail
address eddinger.jim@epa.gov.
SUPPLEMENTARY INFORMATION:

Regulated Entities. The only regulated
entity that will be affected by this direct
final rule amendment is the Innovene
USA facility located in Lima, Ohio.

Comments. We are publishing this
direct final rule without prior proposal
because we view it as noncontroversial
and do not anticipate adverse
comments. However, in the Proposed
Rules section of today’s Federal
Register, we are publishing a separate
document that will serve as the proposal
in the event that adverse comments are
filed. If we receive any adverse
comments on a specific element of this
direct final rule, we will publish a
timely withdrawal in the Federal
Register informing the public that the
amendment is being withdrawn due to
adverse comment. We will address all
public comments in a subsequent final
rule based on the proposed rule. The
amendment in this direct final rule will
become effective on the date set out
above if we do not receive adverse
comment. We will not institute a second
comment period on this direct final
rule. Any parties interested in
commenting must do so at this time.

World Wide Web (WWW). In addition
to being available in the docket,
electronic copies of this direct final rule

will be posted on the Technology
Transfer Network’s (TTN) policy and
guidance information page http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

Judicial Review. Under section
307(b)(1) of the Clean Air Act (CAA),
judicial review of this direct final rule
is available only on the filing of a
petition for review in the U.S. Court of
Appeals for the District of Columbia
Circuit by January 16, 2007. Under
section 307(d)(7)(B) of the CAA, only an
objection to this direct final rule that
was raised with reasonable specificity
during the period for public comment
can be raised during judicial review.
Moreover, under section 307(b)(2) of the
CAA, the requirements that are subject
to this action may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Organization of This Document. The
following outline is provided to aid in
locating information in this preamble.
I. Background
II. What Is EPA Finalizing Under This

Action?
III. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory

Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and

Advancement Act
J. Congressional Review Act

I. Background

The objective of the NSPS,
promulgated on November 25, 1986, is
to limit NOx emissions from the
combustion of fossil fuel. For steam
generating units combusting byproduct/
waste, the requirements of the NSPS
vary depending on the mode of
operation of the steam generating units.
During periods when only fossil fuel is
combusted, the steam generating unit
must comply with the NOx emission
limits in the NSPS for fossil fuel. During
periods when only byproduct/waste is
combusted, the steam generating unit
may be subject to other requirements or
regulations which limit NOx emissions,
but it is not subject to NOx emission
limits under the NSPS. In addition, if

the steam generating unit is subject to
federally enforceable permit conditions
limiting the amount of fossil fuel
combusted in the steam generating unit
to an annual capacity factor of 10
percent or less, the steam generating
unit is not subject to NOx emission
limits under the NSPS when it
simultaneously combusts fossil fuel and
byproduct/waste.

With the exception noted above,
during periods when fossil fuel and
byproduct/waste are simultaneously
combusted in a steam generating unit,
the unit must generally comply with
NOx emission limits under 40 CFR
60.44b(e) of the NSPS. Under 40 CFR
60.44b(e) the applicable NOx emission
limit depends on the nature of the
byproduct/waste combusted. In some
situations, however, ‘““facility-specific”
NOx emission limits developed under
40 CFR 60.44b(f) may apply. The order
for determining which NOx emission
limit applies is as follows. A steam
generating unit simultaneously
combusting fossil fuel and byproduct/
waste is expected to comply with the
NOx emission limit under 40 CFR
60.44b(e); only in a few situations may
NOx emission limits developed under
40 CFR 60.44b(f) apply. An equation in
40 CFR 60.44b(e) is included to
determine the NOx emission limit
applicable to a steam generating unit
when it simultaneously combusts fossil
fuel and byproduct/ waste.

Only where a steam generating unit
which simultaneously combusts fossil
fuel and byproduct/waste is unable to
comply with the NOx emission limit
determined under 40 CFR 60.44b(e),
might a facility-specific NOx emission
limit under 40 CFR 60.44b(f) apply.
That section permits a steam generating
unit to petition the Administrator for a
facility-specific NOx emission limit. A
facility-specific NOx emission limit will
be proposed and promulgated by the
Administrator for the steam generating
unit only where the petition is judged
to be complete. To be considered
complete, a petition for a facility-
specific NOx standard under 40 CFR
60.44b(f) consists of three components.
To satisfy the first component, the steam
generating unit must demonstrate
compliance with the NOx emission
limit when combusting fossil fuel alone.
This provision ensures that the steam
generating unit has installed best
demonstrated NOx control technology,
identified the NOx control technology,
and identified the manner in which this
technology is operated to achieve
compliance with the NOx emission
limit for fossil fuel.

To satisfy the second component, the
steam generating unit must demonstrate
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that the NOx control technology does
not comply with the NOx emission limit
when the unit simultaneously combusts
fossil fuel and chemical byproduct/
waste. The unit must demonstrate this
non-compliance under the same
operating conditions used to
demonstrate compliance with fossil fuel
alone. In addition, the steam generating
unit must identify what unique and
specific properties of the chemical
byproduct/waste are responsible for
preventing compliance with the NOx
emission limit for fossil fuel.
Byproduct/waste is defined in subpart
Db as being a liquid or gaseous
substance.

Thirdly, the steam generating unit
must provide data and/or analyses to
support a facility-specific NOx standard
that represents the emissions while
simultaneously combusting fossil fuel
and chemical byproduct/waste. The unit
must perform these analyses while
operating the NOx control technology
under the same conditions used to
demonstrate compliance with the NOx
emission limit for fossil fuel, if only
fossil fuel were combusted. In addition
to identifying the NOx emission limit,
the unit must identify appropriate
testing, monitoring, reporting and
recordkeeping procedures to ensure
proper operation of the NOx control
technology and minimize NOx
emissions at all times.

Upon receipt of a complete petition,
the Administrator will propose a
facility-specific NOx standard for the
steam generating applicable during
those times when it simultaneously
combusts chemical byproduct/waste
with fossil fuel. The NOx standard will
include the NOx emission limit(s) and/
or operating parameter limit(s) to ensure
proper operation of the NOx control
technology at all times, as well as
appropriate testing, monitoring,
reporting and recordkeeping
requirements.

Innovene USA LLC has submitted a
petition requesting that EPA adopt a
facility-specific NOx standard for the
absorber offgas incinerator (AOGI) at its
acrylonitrile production process facility
in Lima, Ohio. The AOGI contains a
steam generating heat recovery section
which qualifies the AOGI as a steam
generating unit subject to NSPS subpart
Db. The AOGI combusts natural gas to
incinerate the offgas from the reactor
and absorber section of the acrylonitrile
production process. The AOGI was
installed to destroy the volatile organic
compounds and hazardous air
pollutants (HAP) in the vent stream
generated by the acrylonitrile
manufacturing process. While the AOGI
is designed to comply with Subpart Db

while firing natural gas, the combustion
of the offgas with natural gas in the
AOGI results in a NOx emission rate in
excess of the NSPS limit.

II. What Is EPA Finalizing Under This
Action?

Based on a review of the Innovene
USA'’s petition for an alternative NOx
standard, EPA’s Office of Air Quality
Planning and Standards has determined
the petition to be complete and an
alternative facility-specific standard to
be appropriate. This determination is
appropriate because the AOGI is
designed to minimize the formation of
NOx from the combustion of the fuel as
well as the formation of NOx generated
by the nitrogen bound organic
compounds in the offgas. The
alternative NOx standard is based on
analysis of NOx emissions continuously
monitored during operation of the AOGI
while burning the offgas. An alternative
NOx standard of 1.5 pounds per million
Btu heat input is provided in the final
rule amendment. EPA also indicates
reporting and recordkeeping
requirements for the owner or operator
of the AOGI.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action imposes no new
information collection requirements on
the industry. Because there is no
additional burden on the industry as a
result of this action, the information
collection requests have not been
revised. However, the Office of
Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing regulations 40 CFR Part 60,
Subpart Db under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2060-0072, EPA ICR
number 1088.10. A copy of the OMB
approved Information Collection
Request (ICR) may be obtained from
Susan Auby, Collection Strategies
Division; U.S. Environmental Protection
Agency (2822T); 1200 Pennsylvania
Ave., NW., Washington, DC 20460 or by
calling (202) 566—1672.

Burden means the total time, effort, or
financial resources expended by persons

to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for our regulations are listed in
40 CFR part 9 and 40 CFR chapter 15.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of the direct final rule on small entities,
small entity is defined as: (1) A small
business whose parent company has
fewer than 100 or 1,000 employees, or
fewer than 4 billion kilowatt-hr per year
of electricity usage, depending on the
size definition for the affected North
American Industry Classification
System code; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise that is independently owned
and operated and is not dominant in its
field.

After considering the economic
impacts of the direct final rule on small
entities, we certify that this action will
not have a significant economic impact
on a substantial number of small
entities. This direct final rule will not
impose any requirements on small
entities because it does not impose any
additional regulatory requirements.
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D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost
effective, or least burdensome
alternative that achieves the objective of
the rule. The provisions of section 205
do not apply when they are inconsistent
with applicable law. Moreover, section
205 allows EPA to adopt an alternative
other than the least costly, most cost
effective, or least burdensome
alternative if the Administrator
publishes with this final rule an
explanation why that alternative was
not adopted. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed,
under section 203 of the UMRA, a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of our regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this direct
final rule amendment does not contain
a Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any 1 year, nor does this direct final rule
significantly or uniquely impact small
governments, because it contains no
requirements that apply to such
governments or impose obligations
upon them. Thus, the requirements of
sections 202 and 205 of the UMRA do
not apply to the direct final rule.

E. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires us to develop

an accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This direct final rule does not have
federalism implications. It will not have
new substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action
codifies a facility-specific NOx
standard. There are minimal, if any,
impacts associated with this action.
Thus, Executive Order 13132 does not
apply to the direct final rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 6, 2000) requires EPA to
develop an accountable process to
ensure ‘‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.”

This direct final rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to the direct final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
we have reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives we considered.

We interpret Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This direct final rule is not
subject to Executive Order 13045
because it is based on technology
performance and not on health or safety
risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This direct final rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

L National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Public Law 104—
113; 15 U.S.C. 272 note) directs EPA to
use voluntary consensus standards in
our regulatory and procurement
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. The NTTAA directs
EPA to provide Congress, through
annual reports to OMB, with
explanations when an agency does not
use available and applicable voluntary
consensus standards.

These direct final rule amendments
do not involve technical standards.
Therefore, this direct final rule is not
subject to NTTAA.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this direct final rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this direct final rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
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This direct final rule is not a “major
rule” as defined by 5 U.S.C. section
804(2). The direct final rule
amendments are effective on January 16,
2007.

List of Subjects in 40 CFR Part 60

Environmental protection,
Administrative practice and procedures,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: November 9, 2006.
Stephen L. Johnson,
Administrator.

m For the reasons stated in the preamble,
title 40, chapter I, part 60 of the Code
of Federal Regulations is amended to
read as follows:

PART 60—[AMENDED]

m 1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart Db—[Amended]

m 2. Section 60.49b is amended by
adding paragraph (y) to read as follows:

§60.49b Reporting and recordkeeping
requirements.
* * * * *

(y) Facility-specific nitrogen oxides
standard for Innovene USA’s AOGI
located in Lima, Ohio:

(1) Standard for nitrogen oxides. (i)
When fossil fuel alone is combusted, the
nitrogen oxides emission limit for fossil
fuel in § 60.44b(a) applies.

(ii) When fossil fuel and chemical
byproduct/waste are simultaneously
combusted, the nitrogen oxides
emission limit is 645 ng/J (1.5 Ib/million
Btu).

(2) Emission monitoring for nitrogen
oxides. (i) The nitrogen oxides
emissions shall be determined by the
compliance and performance test
methods and procedures for nitrogen
oxides in § 60.46b.

(ii) The monitoring of the nitrogen
oxides emissions shall be performed in
accordance with §60.48b.

(3) Reporting and recordkeeping
requirements. (i) The owner or operator
of the AOGI shall submit a report on any
excursions from the limits required by
paragraph (x)(2) of this section to the
Administrator with the quarterly report
required by paragraph (i) of this section.

(ii) The owner or operator of the AOGI
shall keep records of the monitoring
required by paragraph (x)(3) of this
section for a period of 2 years following
the date of such record.

(iii) The owner or operator of the
AOGI shall perform all the applicable

reporting and recordkeeping
requirements of this section.

[FR Doc. E6-19386 Filed 11-15-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 239 and 258
[EPA-R07-RCRA-2006-0877; FRL-8242-9]

Adequacy of Missouri Municipal Solid
Waste Landfill Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves
Missouri’s Research, Development and
Demonstration (RD&D) permit program
and updates to the approved Municipal
Solid Waste Landfill Permit (MSWLP)
program. On March 22, 2004, the EPA
issued final regulations allowing RD&D
permits to be issued to certain
municipal solid waste landfills by
approved states. On April 14, 2006,
Missouri submitted an application to
the EPA seeking Federal approval of its
RD&D requirements and to update
Federal approval of its MSWLP
program.

DATES: This direct final determination is
effective January 16, 2007, without
further notice unless EPA receives
adverse comments by December 18,
2006. If adverse comments are received,
EPA will publish a timely response or
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will or will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07—
RCRA-2006-0877, by one of the
following methods:

1. http://www.regulations.gov. Follow
the on-line instruction for submitting
comments.

2. E-mail:
Mclaughlin.chilton@epa.gov.

3. Mail: Send written comments to
Chilton McLaughlin, EPA Region 7,
Solid Waste/Pollution Prevention
Branch, 901 North 5th Street, Kansas
City, Kansas 66101.

4. Hand Delivery or Courier. Deliver
your comments to Chilton McLaughlin,
EPA Region 7, Solid Waste/Pollution
Prevention Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

Instructions: Direct your comments to
Docket ID No. EPA-R07-RCRA-2006—
0877. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://

www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Solid Waste/Pollution Prevention
Branch, 901 North 5th Street, Kansas
City, Kansas 66101. The Regional
Office’s official hours of business are
Monday through Friday, 8 to 4:30,
excluding Federal holidays. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:
Chilton McLaughlin at (913) 551-7666,
or by e-mail at
Mclaughlin.chilton@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

On March 22, 2004, the EPA issued
final regulations allowing RD&D permits
to be issued at certain municipal solid
waste landfills (69 FR 13242). This new
provision may only be implemented by
an approved State. While States are not
required to seek approval for this new
provision, those States that are
interested in providing RD&D permits to
municipal solid waste landfills must
seek approval from EPA before issuing
such permits. Missouri received final
approval for 40 CFR part 258 provisions
on April 13, 1994 (59 FR 17526). This
request incorporates the November 27,
1996, rule (61 FR 60328, at 60337),
which adds financial mechanisms for
local governments, and the April 10,
1998, rule (63 FR 17706, at 17729),
which adds financial test and corporate
guarantee to financial assurance
mechanisms. Approval procedures for
new provisions of 40 CFR part 258 are
outlined in 40 CFR 239.12. On April 14,
2006, Missouri submitted an application
for approval of its RD&D permit
provisions and update of the approved
MSWLP program.

II. Decision

After a thorough review, EPA Region
7 determined that Missouri’s RD&D
provisions as defined under Missouri
Solid Waste Management Regulations,
10 CSR 80, and Missouri Solid Waste
Management Statute, Title 16:
Conservation, Resources and
Development, Chapter 260:
Environmental Control are adequate to
ensure compliance with the Federal
criteria as defined at 40 CFR 258.4.

III. Statutory and Executive Order
Reviews

This action approves State solid waste
requirements pursuant to Resource
Conservation and Recovery Act (RCRA)
Section 4005 and imposes no Federal
requirements. Therefore, this rule
complies with applicable executive
orders and statutory provisions as
follows:

1. Executive Order 12866: Regulatory
Planning Review—The Office of
Management and Budget has exempted
this action from its review under
Executive Order (EO) 12866;

2. Paperwork Reduction Act: This
action does not impose an information
collection burden under the Paperwork
Reduction Act;

3. Regulatory Flexibility Act: After
considering the economic impacts of
today’s action on small entities under
the Regulatory Flexibility Act, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities;

4. Unfunded Mandates Reform Act:
Because this action approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, this action does not
contain any unfunded mandate, or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Act;

5. Executive Order 13132:
Federalism—EQ 13132 does not apply
to this action because this action will
not have federalism implications (i.e.,
there are no substantial direct effects on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities between Federal and
State governments);

6. Executive Order 13175:
Consultation and Coordination with
Indian Tribal Governments—EO 13175
does not apply to this action because it
will not have tribal implications (i.e.,
there are no substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes);

7. Executive Order 13045: Protection
of Children from Environmental Health
Risks and Safety Risks—This action is
not subject to EO 13045 because it is not
economically significant and is not
based on health or safety risks;

8. Executive Order 13211: Actions
that Significantly Affect Energy Supply,
Distribution, or Use—This action is not
subject to EO 13211 because it is not a
significant regulatory action as defined
in EO 12866;

9. National Technology Transfer
Advancement Act: EPA approves State
programs so long as the State programs
meet the criteria delineated in RCRA. Tt
would be inconsistent with applicable
law for EPA, in its review of a State
program, to require the use of any
particular voluntary consensus standard
in place of another standard that meets
RCRA requirements. Thus, section 12(d)
of the National Technology Transfer and
Advancement Act does not apply to this
action;

10. Congressional Review Act: EPA
will submit a report containing this
action and other information required
by the Congressional Review Act (5
U.S.C. 801 et seq.) to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register.

List of Subjects
40 CFR Part 239

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations, Waste
treatment and disposal.

40 CFR Part 258

Reporting and recordkeeping
requirements, Waste treatment disposal,
Water pollution control.

Authority: This action is issued under the
authority of section 2002, 4005 and 4010(c)
of the Solid Waste Disposal Act, as amended,
42 U.S.C. 6912, 6945 and 6949(a).

Dated: November 6, 2006.

John B. Askew,

Regional Administrator, Region 7.

[FR Doc. E6-19384 Filed 11-15-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 239 and 258
[EPA-R07-RCRA-2006-0878; FRL-8242-6]

Adequacy of Nebraska Municipal Solid
Waste Landfill Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves
Nebraska’s Research, Development and
Demonstration (RD&D) permit program
and updates to the approved Municipal
Solid Waste Landfill Permit (MSWLP)
program. On March 22, 2004, the EPA
issued final regulations allowing RD&D
permits to be issued to certain
municipal solid waste landfills by
approved states. On September 27,
2006, Nebraska submitted an
application to the EPA seeking Federal
approval of its RD&D requirements and
to update Federal approval of its
MSWLP program.

DATES: This direct final rule is effective
January 16, 2007, without further notice
unless EPA receives adverse comments
by January 16, 2007. If adverse
comments are received, EPA will
publish a timely response or withdrawal
of the direct final rule in the Federal
Register informing the public that the
rule will or will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07-
RCRA-2006-0878, by one of the
following methods:

1. http://www.regulations.gov. Follow
the on-line instruction for submitting
comments.

2. E-mail:
Mclaughlin.chilton@epa.gov.
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3. Mail: Send written comments to
Chilton McLaughlin, EPA Region 7,
Solid Waste/Pollution Prevention
Branch, 901 North 5th Street, Kansas
City, Kansas 66101.

4. Hand Delivery or Courier. Deliver
your comments to Chilton McLaughlin,
EPA Region 7, Solid Waste/Pollution
Prevention Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

Instructions: Direct your comments to
Docket ID No. EPA-R07-RCRA-2006—
0878. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Solid Waste/Pollution Prevention
Branch, 901 North 5th Street, Kansas
City, Kansas 66101. The Regional

Office’s official hours of business are
Monday through Friday, 8 to 4:30,
excluding Federal holidays. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:
Chilton McLaughlin at (913) 551-7666,
or by e-mail at
Mclaughlin.chilton@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 22, 2004, the EPA issued
final regulations allowing RD&D permits
to be issued at certain municipal solid
waste landfills (69 FR 13242). This new
provision may only be implemented by
an approved state. While states are not
required to seek approval for this new
provision, those states that are
interested in providing RD&D permits to
municipal solid waste landfills must
seek approval from EPA before issuing
such permits. The current request is for
approval to issue RD&D permits.
Nebraska received partial approval for
40 CFR part 258 provisions on October
5, 1993 (58 FR 51819).

The provision that it received partial
approval for derived from an opinion by
the United States Court of Appeals on
February 12, 1992, which instructed
EPA to require groundwater monitoring
at all landfills. The updated state rules
impose groundwater monitoring at
small, arid landfills. The current request
also incorporates the August 7, 1995,
rule (60 FR 40105), which corrects the
financial assurance criteria; the
September 25, 1996, rule (61 FR 50413),
which relates to groundwater
exemptions of small, arid, remote
landfills; the November 27, 1996, rule
(61 FR 60328, at 60337), which adds
financial mechanisms for local
governments; and the April 10, 1998,
rule (63 FR 17706, at 17729), which
adds a financial test and corporate
guarantee to financial assurance
mechanisms. Approval procedures for
new provisions of 40 CFR part 258 are
outlined in 40 CFR 239.12. On
September 27, 2006, Nebraska
submitted an amended application for
approval of its RD&D permit provisions
and an update of the approved MSWLP
program.

II. Decision

After a thorough review, EPA Region
7 determined that Nebraska’s RD&D
provisions and the updated rules for its
Municipal Solid Waste Landfill Permit
Program as defined under Nebraska
Title 132—Integrated Solid Waste
Management Regulations, effective

March 7, 2006, are adequate to ensure
compliance with the Federal criteria as
defined at 40 CFR 258.4.

III. Statutory and Executive Order
Reviews

This action approves state solid waste
requirements pursuant to Resource
Conservation and Recovery Act (RCRA)
Section 4005 and imposes no Federal
requirements. Therefore, this rule
complies with applicable executive
orders and statutory provisions as
follows:

1. Executive Order 12866: Regulatory
Planning Review—The Office of
Management and Budget has exempted
this action from its review under
Executive Order (EO) 12866;

2. Paperwork Reduction Act—This
action does not impose an information
collection burden under the Paperwork
Reduction Act;

3. Regulatory Flexibility Act—After
considering the economic impacts of
today’s action on small entities under
the Regulatory Flexibility Act, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities;

4. Unfunded Mandates Reform Act—
Because this action approves pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, this action does not
contain any unfunded mandate, or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Act;

5. Executive Order 13132:
Federalism—EO 13132 does not apply
to this action because this action will
not have federalism implications (i.e.,
there are no substantial direct effects on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities between Federal and
State governments);

6. Executive Order 13175:
Consultation and Coordination with
Indian Tribal Governments—EO 13175
does not apply to this action because it
will not have tribal implications (i.e.,
there are no substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes);

7. Executive Order 13045: Protection
of Children from Environmental Health
Risks and Safety Risks—This action is
not subject to EO 13045 because it is not
economically significant and is not
based on health or safety risks;
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8. Executive Order 13211: Actions
that Significantly Affect Energy Supply,
Distribution, or Use—This action is not
subject to EO 13211 because it is not a
significant regulatory action as defined
in EO 12866;

9. National Technology Transfer
Advancement Act—EPA approves State
programs so long as the State programs
meet the criteria delineated in RCRA. It
would be inconsistent with applicable
law for EPA, in its review of a State
program, to require the use of any
particular voluntary consensus standard
in place of another standard that meets
RCRA requirements. Thus, section 12(d)
of the National Technology Transfer and
Advancement Act does not apply to this
action;

10. Congressional Review Act—EPA
will submit a report containing this
action and other information required
by the Congressional Review Act (5
U.S.C. 801 et seq.) to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register.

List of Subjects
40 CFR Part 239

Environmental protection,
Administrative practice and procedure,
Intergovernmental relations, Waste
treatment and disposal.

40 CFR Part 258

Reporting and recordkeeping
requirements, Waste treatment disposal,
Water pollution control.

Authority: This action is issued under the
authority of section 2002, 4005 and 4010(c)
of the Solid Waste Disposal Act, as amended,
42 U.S.C. 6912, 6945 and 6949(a).

Dated: November 6, 2006.

John B. Askew,

Regional Administrator, Region 7.

[FR Doc. E6-19388 Filed 11-15-06; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039-6295-34; I.D.
110806D]

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the Atlantic Large
Whale Take Reduction Plan’s
(ALWTRP) implementing regulations.
These regulations apply to lobster trap/
pot and anchored gillnet fishermen in
an area totaling approximately 1,809
nm? (6,204 km?2), southeast of Portland,
Maine, for 15 days. The purpose of this
action is to provide protection to an
aggregation of northern right whales
(right whales).

DATES: Effective beginning at 0001 hours
November 18, 2006, through 2400 hours
December 2, 2006.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region,
One Blackburn Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:
Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear

(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s DAM program (67 FR 1133).
On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40°N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km?2)) such that right whale
density is equal to or greater than 0.04
right whales per nm2 (1.85 km?2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMFS. A reliable report would be a
credible right whale sighting.

On November 5, 2006, an aerial
survey reported a sighting of 13 right
whales in the proximity 43°29" N. lat.
and 68°27” W. long. This position lies
southeast of the Portland, Maine. After
conducting an investigation, NMFS
ascertained that the report came from a
qualified individual and determined
that the report was reliable. Thus,
NMFS has received a reliable report
from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
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based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMEF'S has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMEFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule.

The DAM Zone is bound by the
following coordinates:

43°52" N., 68°56” W. (NW Corner)

43°52’N., 67°58" W.

43°09’N., 67°58" W.

43°09'N., 68°56" W.

43°52’N., 68°56” W. (NW Corner)

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within the portion of the Northern
Inshore State Lobster Waters and
Northern Nearshore Lobster Waters that
overlap with the DAM zone are required
to utilize all of the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 1b (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portions of the Other
Northeast Gillnet Waters Area that
overlap with the DAM zone are required
to utilize all the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. Each net panel must have a total of
five weak links with a maximum
breaking strength of 1,100 1b (498.8 kg).
Net panels are typically 50 fathoms
(91.4 m) in length, but the weak link
requirements would apply to all
variations in panel size. These weak
links must include three floatline weak
links. The placement of the weak links
on the floatline must be: one at the
center of the net panel and one each as
close as possible to each of the bridle
ends of the net panel. The remaining
two weak links must be placed in the
center of each of the up and down lines
at the panel ends;

5. A weak link with a maximum
breaking strength of 1,100 1b (498.8 kg)
must be placed at all buoys; and

6. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours November 18,
2006, through 2400 hours December 2,
2006, unless terminated sooner or
extended by NMFS through another
notification in the Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon issuance of the rule
by the AA.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
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and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means upon
issuance of the rule by the AA, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: November 9, 2006.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 06-9227 Filed 11-13-06; 2:42 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039-6294-33; I.D.
110806C]

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the Atlantic large
Whale Take Reduction Plan’s
(ALWTRP) implementing regulations.
These regulations apply to lobster trap/
pot and anchored gillnet fishermen in
an area totaling approximately 1,549
nm? (5,312 km?2), south of Portland,
Maine, for 15 days. The purpose of this
action is to provide protection to an
aggregation of northern right whales
(right whales).

DATES: Effective beginning at 0001 hours
November 18, 2006, through 2400 hours
December 2, 2006.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region,
One Blackburn Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:
Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded

from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s DAM program (67 FR 1133).
On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40° N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km2)) such that right whale
density is equal to or greater than 0.04
right whales per nm2 (1.85 km2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
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personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMEFS. A reliable report would be a
credible right whale sighting.

On November 5, 2006, an aerial
survey reported a sighting of four right
whales in the proximity 43° 07 N. lat.
and 70° 10" W. long. This position lies
south of the Portland, Maine. After
conducting an investigation, NMFS
ascertained that the report came from a
qualified individual and determined
that the report was reliable. Thus,
NMFS has received a reliable report
from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMEF'S has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMEFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule.

The DAM Zone is bound by the
following coordinates:

43° 29’ N., 70° 23" W. (NW Corner)

43°29"N., 69° 44’ W.

42°47'N., 69° 44" W,

42°47'N., 70° 38" W.

43°08’N., 70° 38" W. and follow the
coastline northeast to

43° 29’ N., 70° 23" W. (NW Corner)

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone. Special note for
gillnet fisherman: A portion of this
DAM zone overlaps the year-round
Western Gulf of Maine Closure Area for
Northeast Multispecies found at 50 CFR
648.81(e). Due to this closure, sink

gillnet gear is prohibited from this
portion of the DAM zone.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within the portion of the Northern
Inshore State Lobster Waters, Northern
Nearshore Lobster Waters and
Stellwagen Bank/Jeffreys Ledge that
overlap with the DAM zone are required
to utilize all of the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 1b (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portions of the Other
Northeast Gillnet Waters Area and
Stellwagen Bank/Jeffreys Ledge
Restricted Area that overlap with the
DAM zone are required to utilize all the
following gear modifications while the
DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. Each net panel must have a total of
five weak links with a maximum

breaking strength of 1,100 1b (498.8 kg).
Net panels are typically 50 fathoms
(91.4 m) in length, but the weak link
requirements would apply to all
variations in panel size. These weak
links must include three floatline weak
links. The placement of the weak links
on the floatline must be: one at the
center of the net panel and one each as
close as possible to each of the bridle
ends of the net panel. The remaining
two weak links must be placed in the
center of each of the up and down lines
at the panel ends;

5. A weak link with a maximum
breaking strength of 1,100 lb (498.8 kg)
must be placed at all buoys; and

6. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours November 18,
2006, through 2400 hours December 2,
2006, unless terminated sooner or
extended by NMFS through another
notification in the Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon issuance of the rule
by the AA.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMEFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
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the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means upon
issuance of the rule by the AA, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM

program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMEFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: November 9, 2006.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 06-9226 Filed 11-13-06; 2:42 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 051017270-5339-02; I.D.
083106D)]

Fisheries of the Northeastern United
States; Atlantic Surfclam and Ocean
Quahog Fishery; Quota Harvested for
Maine Mahogany Quahog Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS announces that the
annual quota for the Maine mahogany
quahog fishery has been harvested.
Commercial vessels operating under a
limited access Maine mahogany quahog
permit may not harvest Maine
mahogany quahogs from the Maine
mahogany quahog zone for the
remainder of the fishing year (through
December 31, 2006). Regulations

governing the Maine mahogany quahog
fishery require publication of this
notification to advise the public of this
closure. This closure does not apply to
vessels with a Maine mahogany quahog
permit that are fishing under an ocean
quahog individual transferable quota
(ITQ).

DATES: Effective 0001 hrs local time,
November 14, 2006, through 2400 hrs
local time, December 31, 2006.

FOR FURTHER INFORMATION CONTACT:
Tobey Curtis, 978-281-9273; fax 978—
281-9135; email
Tobey.Curtis@Noaa.gov.

SUPPLEMENTARY INFORMATION: The
regulations governing the Maine
mahogany quahog fishery appear at 50
CFR part 648, subpart E. The annual
quota for the harvest of mahogany
quahogs within the Maine mahogany
quahog zone for the 2006 fishing year
was established at 100,000 Maine bu
(35,150 hL), as stated in the final rule
published on December 28, 2005 (70 FR
76715). The Maine mahogany quahog
zone is defined as the area bounded on
the east by the U.S.-Canada maritime
boundary, on the south by a straight line
at 43° 50" N. lat., and on the north and
west by the shoreline of Maine.

The Administrator, Northeast Region,
NMFS (Regional Administrator)
monitors the commercial Maine
mahogany quahog quota for each fishing
year using dealer and other available
information to determine when the
quota is projected to have been
harvested. If the quota is projected to be
reached, NMFS is required to publish
notification in the Federal Register
informing commercial vessel permit
holders that, effective upon a specific
date, the Maine mahogany quahog quota
has been harvested and no commercial
quota is available for harvesting
mahogany quahogs by vessels
possessing a limited access Maine
mahogany quahog permit for the
remainder of the year, from within the
Maine mahogany quahog zone. This
does not apply, however, to vessels with
a Maine mahogany quahog permit that
are fishing under an ocean quahog ITQ,
and utilizing ITQ cage tags.

The Regional Administrator has
determined, based upon dealer reports
and other available information, that the
2006 Maine mahogany quahog quota has
been harvested. Therefore, effective
0001 hrs local time, November 16, 2006,
further landings of Maine mahogany
quahogs harvested from within the
Maine mahogany quahog zone by
vessels possessing a limited access
Maine mahogany quahog Federal
fisheries permit are prohibited through
December 31, 2006. The 2007 fishing
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year for Maine mahogany quahog
harvest will open on January 1, 2007.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 8, 2006.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06-9228 Filed 11-13-06; 2:42 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 051014263-6028-03; I.D.
110706A]

Fisheries off West Coast States;
Pacific Coast Groundfish Pacific Coast
Groundfish Fishery; End of the Pacific
Whiting Primary Season for the
Catcher-processor Sector

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Fishing restrictions; request for
comments.

SUMMARY: NMFS announces the end of
the 2006 Pacific Whiting (whiting)
Primary Season for the catcher-
processor sector at 4 pm local time (1.t.)
November 3, 2006, because the
allocation for the catcher-processor
sector is projected to have been reached
by that time. This action is intended to
keep the harvest of whiting within the
2006 allocation levels.

DATES: Effective from 4 pm 1.t.
November 3, 2006, until the start of the
2007 primary season for the catcher-
processor sector, unless modified,
superseded or rescinded. Comments
will be accepted through December 1,
2006.

ADDRESSES: You may submit comments,
identified by [L.D. 110706A], by any of
the following methods:

1.E-mail:.
WhitingCPclosure.nwr@noaa.gov
Include [I.D. 110706A] in the subject
line of the message.

2. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

3. Fax: 206-526—6736, Attn: Becky
Renko.

4. Mail: D. Robert Lohn,
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE,
Seattle, WA 98115-0070, Attn: Becky
Renko.

FOR FURTHER INFORMATION CONTACT:
Becky Renko at 206-526—6110.
SUPPLEMENTARY INFORMATION: This
action is authorized by regulations
implementing the Pacific Coast
Groundfish Fishery Management Plan
(FMP), which governs the groundfish
fishery off Washington, Oregon, and
California.

The regulations at 50 CFR 660.323(a)
establish separate allocations for the
catcher/processor, mothership, and
shore-based sectors of the whiting
fishery. For 2006, the 232,069—-mt
commercial harvest guideline for
whiting is divided with the catcher/
processor sector receiving 78,903 mt (34
percent); the mothership sector
receiving 55,696 mt (24 percent); and
the shore-based sector receiving 97,469
mt (42 percent).

Regulations at 50 CFR 660.373(b)
describe the primary season for each
sector. For catcher-processors, the
primary season is the period when at-
sea processing is allowed and the
fishery is open for the catcher-processor
sector. When each sector’s allocation is
reached, the primary season for that
sector is ended.

To prevent an allocation from being
exceeded, regulations at 50 CFR 660.323
(e) allow closure of the commercial
whiting fisheries by actual notice to the
fishery participants. Actual notice
includes e-mail, internet, phone, fax,
letter or press release. NMFS provided
actual notice by fax to the catcher/
processors on November 3, 2006.

NMFS Action

This action announces achievement of
the allocation for the catcher-processor
sector only. The best available
information indicated that the catcher-

processor allocation would be reached
by 4 pm November 3, 2006, at which
time the primary season for the catcher
processor sector ends.

For the reasons stated here and in
accordance with the regulations at 50
CFR 660.323(b), NMFS herein
announces that, effective 4 pm
November 3, 2006, further receiving or
at-sea processing of whiting by catcher-
processors is prohibited. No additional
unprocessed whiting may be brought on
board after at-sea processing is
prohibited, but a catcher-processor may
continue to process whiting that was on
board before at-sea processing was
prohibited.

Classification

This action is authorized by the
regulations implementing the FMP. The
determination to take this action is
based on the most recent data available.
The Assistant Administrator for
Fisheries, NMFS, finds good cause to
waive the requirement to provide prior
notice and opportunity for comment on
this action pursuant to 5 U.S.C. 553
(3)(b)(B), because providing prior notice
and comment opportunity would be
impracticable. It would be impracticable
because if this closure were delayed in
order to provide notice and comment,
the fishery would be expected to greatly
exceed the catcher-processor sector
allocation and the QY for whiting. A
delay to provide a cooling off period
also would be expected to cause the
fishery to exceed its allocation and the
whiting OY. Therefore, good cause also
exists to waive the 30—-day delay in
effectiveness requirement of 5 U.S.C.
553 (d)(3). The aggregate data upon
which the determination is based are
available for public inspection at the
Office of the Regional Administrator
(see ADDRESSES) during business hours.
This action is taken under the authority
of 50 CFR 660.323 (b) and is exempt
from review under Executive Order
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 09, 2006.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E6-19395 Filed 11-15-06; 8:45 am]
BILLING CODE 3510-22-S
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AB99

Common Crop Insurance Regulations;
Cabbage Crop Insurance Provisions

AGENCY: Federal Crop Insurance

Corporation, USDA.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to add to 7
CFR part 457 a new §457.171 that
provides insurance for cabbage. The
provisions will be used in conjunction
with the Common Crop Insurance
Policy Basic Provisions, which contain
standard terms and conditions common
to most crops. The intended effect of
this action is to convert the cabbage
pilot crop insurance program to a
permanent insurance program for the
2009 and succeeding crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business January 16, 2007
and will be considered when the rule is
to be made final. The comment period
for information collections under the
Paperwork Reduction Act of 1995 must
be received on or before January 16,
2007.

ADDRESSES: Interested persons are
invited to submit written comments,
titled “Cabbage Crop Provisions”, by
any of the following methods:

¢ By Mail to: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, 6501 Beacon
Drive, Stop 0812, Room 421, Kansas
City, MO 64133-4676.

e E-mail: DirectorPDD@rma.usda.gov.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

A copy of each response will be
available for public inspection and
copying from 7 a.m. to 4:30 p.m., c.s.t.,

Monday through Friday, except
holidays, at the above address.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Risk Management Specialist,
Product Management, Product
Administration and Standards Division,
Risk Management Agency, at the Kansas
City, MO, address listed above,
telephone (816) 926—7730.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
not significant for the purpose of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Paperwork Reduction Act of 1995

Pursuant to the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), the collections of
information in this rule have been
approved by OMB under control
number 0563-0057 through June 30,
2006.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order No. 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economical
impact on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and compute premium
amounts, and all producers are required
to submit a notice of loss and
production information to determine an
indemnity payment in the event of an
insured cause of crop loss. Whether a
producer has 10 acres or 1000 acres,
there is no difference in the kind of
information collected. To ensure crop
insurance is available to small entities,
the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure that small
entities are given the same opportunities
as large entities to manage their risks
through the use of crop insurance. A
Regulatory Flexibility Analysis has not
been prepared since this regulation does
not have an impact on small entities and
therefore, this regulation is exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order No.
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. With respect to
any direct action taken by FCIC or to
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require the insurance provider to take
specific action under the terms of the
crop insurance policy, the
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action against

FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

FCIC offered the pilot crop insurance
program for cabbage in five states
beginning with the 1999 crop year and
expanded the program into the states of
Alaska, Florida, Georgia, Illinois,
Michigan, New York, North Carolina,
Ohio, Oregon, Pennsylvania, South
Carolina, Texas, Virginia, Washington,
and Wisconsin for the 2000 crop year.
For the 2005 crop year, 149 producers
with 14,527 acres were insured under
the pilot cabbage program.

FCIC intends to convert the cabbage
pilot crop insurance program to a
permanent crop insurance program
beginning with the 2009 crop year. To
effectuate this, FCIC proposes to amend
the Common Crop Insurance regulations
(7 CFR part 457) by adding a new
section §457.171, Cabbage Crop
Insurance Provisions. These provisions
will replace and supersede the current
unpublished pilot cabbage crop
provisions.

Some changes have been made to the
pilot program, including the addition of
quality adjustment and the allowance of
written agreements. Other minor
changes have been made to make the
provisions more comprehensible,
effective, consistent with other similar
Crop Provisions, and to clarify
coverages.

List of Subjects in 7 CFR Part 457

Crop insurance, Cabbage, Reporting
and recordkeeping requirements.

Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457, Common Crop Insurance
Regulations, for the 2009 and
succeeding crop years as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2. Section 457.171 is added to read as
follows:

§457.171 Cabbage crop insurance
provisions.

The Cabbage Crop Insurance
Provisions for the 2009 and succeeding
crop years are as follows:

FCIC policies: United States
Department of Agriculture, Federal Crop
Insurance Corporation.

Reinsured policies: (Appropriate title
for insurance provider).

Both FCIC and reinsured policies:
Cabbage Crop Insurance Provisions.

1. Definitions

Cabbage. Plants of the family
Brassicaceae and the genus Brassica,
grown for their compact heads and used
for human consumption.

Damaged cabbage production. For
fresh market cabbage that fails to grade
U.S Commercial or better, or for
processing cabbage that fails to grade
U.S No. 2 or better, in accordance with
the grade standards due to an insurable
cause of loss.

Direct marketing. Sale of the insured
crop directly to consumers without the
intervention of an intermediary such as
a wholesaler, retailer, packer, processor,
shipper, or buyer. Examples of direct
marketing include selling through an
on-farm or roadside stand, farmer’s
market, and permitting the general
public to enter the field for the purpose
of picking all or a portion of the crop.

Harvest. Cutting of the cabbage plant
to sever the head from the stalk.

Hundredweight. One hundred pounds
avoirdupois.

Inspected transplants. Cabbage plants
that have been found to meet the
standards of the public agency
responsible for the inspection process
within the State in which they are
grown.

Local market price. The price per
hundredweight for fresh marketable
cabbage at the time of harvest offered by
buyers in the area in which you
normally market the fresh cabbage.

Marketable cabbage. Cabbage that is
sold or:

(a) Grades at least U.S. Commercial
for fresh market cabbage; or

(b) Grades at least U.S. No. 2 for
processing cabbage.

Price election. In addition to the
definition contained in section 1 of the
Basic Provisions, the price election for
cabbage grown under a processor
contract will be the price contained in
such processor contract.

Planted acreage. In addition to the
definition contained in section 1 of the
Basic Provisions, cabbage plants and
seeds must initially be planted in rows

wide enough to permit mechanical
cultivation. Cabbage planted or seeds
planted in any other manner will not be
insurable unless otherwise designated
by the Special Provisions

Processor. Any business enterprise
regularly engaged in processing cabbage
for human consumption, that possesses
all licenses and permits for processing
cabbage required by the State in which
it operates, and that possesses facilities,
or has contractual access to such
facilities, with enough equipment to
accept and process the contracted
cabbage within a reasonable amount of
time after harvest.

Processor contract. A written contract
between the producer and the processor,
containing at a minimum:

(a) The producer’s commitment to
plant and grow cabbage, and to sell and
deliver the cabbage production to the
processor;

(b) The processor’s commitment to
purchase all the production stated in the
contract and to accept delivery subject
only to specified conditions; and

(c) A price per hundredweight that
will be paid for the production.

Timely planted. In lieu of the
definition contained in section 1 of the
Basic Provisions, cabbage planted
during a planting period designated in
the Special Provisions.

Type. A category of cabbage as
designated in the Special Provisions.

2. Unit Division

(a) A basic unit, as defined in section
1 of the Basic Provisions, will also be
divided into additional basic units by
planting period if designated in the
Special Provisions.

(b) In addition to the requirements of
section 34 of the Basic Provisions,
optional units may also be established
by types designated in the Special
Provisions.

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities

(a) In addition to the requirements of
section 3 of the Basic Provisions, you
may select only one price election for all
the cabbage in the county insured under
this policy unless the actuarial
documents provide different price
elections by type, in which case you
may select one price election for each
cabbage type designated in the actuarial
documents.

(b) If price elections are allowed by
type, you can select one price election
for each type designated in the Special
Provisions. The price elections you
choose for each type must bear the same
percentage relationship to the maximum
price election offered by us for each
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type. For example, if you selected 100
percent of the price election for one
type, you must also select 100 percent
of the price election for all other types.

(c) If there are multiple processor
contracts applicable within the same
unit with different price per
hundredweights, each will be
considered a separate price election
which will be multiplied by the number
of acres under applicable processor
contract (For processor contracts that
stipulates the amount of production to
be delivered, the number of acres is

determined by dividing the amount of
production to be delivered by the
approved yield). These amounts will be
totaled to determine the premium,
liability, and indemnity for the unit.

4. Contract Changes

In accordance with section 4 of the
Basic Provisions, the contract change
dates are the following calendar dates
preceding the cancellation dates:

(a) April 30 in Florida; Colquitt
County, Georgia; South Carolina; and
Texas;

(b) November 30 in Alaska; Rabun
County, Georgia; Illinois; Michigan;
New York; North Carolina; Ohio;
Oregon; Pennsylvania; Virginia;
Washington; and Wisconsin; or

(c) As designated in the Special
Provisions for all other states and
counties.

5. Cancellation and Termination Dates

In accordance with section 2 of the
Basic Provisions, the cancellation and
termination dates are:

State and counties

Cancellation and termination dates

Colquitt County, Georgia; South Carolina; Texas ....

Florida
Oregon, Washington
Rabun County, Georgia; North Carolina

Alaska, lllinois, Michigan, New York, Ohio, Pennsylvania, Virginia, and Wisconsin ...

All other states and counties

July 1.

August 15.

February 1.

February 28.

March 15.

As designated in the Special Provisions.

6. Report of Acreage

In addition to the provisions of
section 6 of the Basic Provisions, to
insure your cabbage under the price per
hundredweight contained in your
processor contract you must provide a
copy of all your processor contracts, if
applicable, to us on or before the
acreage reporting date.

7. Insured Crop

(a) In accordance with section 8 of the
Basic Provisions, the crop insured will
be all the cabbage types in the county
for which a premium rate is provided by
the actuarial documents, in which you
have a share, and that are:

(1) Planted with inspected
transplants, if required by the Special
Provisions;

(2) Planted with hybrid seed, if direct-
seeded, unless otherwise permitted by
the Special Provisions;

(3) Planted within the planting
periods as designated in the Special
Provisions;

(4) Planted to be harvested and sold
as fresh cabbage;

(5) Planted to be grown and sold as
processing cabbage in accordance with
the requirements of a processor contract
executed on or before the acreage
reporting date and not excluded from
the processor contract at any time
during the crop year; or

(6) Unless allowed by the Special
Provisions:

(i) Not interplanted with another crop;
and

(ii) Not sold by direct marketing.

(b) Under the processor contract, you
will be considered to have a share in the
insured crop to the extent you retain
control of the acreage on which the

cabbage is grown, your income from the
insured crop is dependent on the
amount of production delivered, and the
processor contract provides for delivery
of the mustard under specified
conditions and at a stipulated base
contract price.

(c) A processing cabbage producer
who is also a processor may establish an
insurable interest if the following
additional requirements are met:

(1) The producer must comply with
these Crop Provisions;

(2) Prior to the sales closing date, the
Board of Directors or officers of the
processor must execute and adopt a
resolution that contains the same terms
as an acceptable processor contract.
Such resolution will be considered a
processor contract under this policy;
and

(3) Our inspection reveals that the
processing facilities comply with the
processor definition contained in these
Crop Provisions.

8. Insurable Acreage

In addition to the provisions of
section 9 of the Basic Provisions:

(a) We will not insure any acreage that
does not meet the rotation requirements
contained in the Special Provisions.

(b) Any acreage of the insured crop
damaged before the end of the planting
period, to the extent that a majority of
producers in the area would normally
not further care for the crop, must be
replanted unless we agree that it is not
practical to replant.

9. Insurance Period

(a) In lieu of the provisions of section
11 of the Basic Provisions, coverage
begins on each unit or part of a unit the
later of:

(1) The date we accept your
application; or

(2) When the cabbage is planted in
each planting period.

(b) In accordance with the provisions
of section 11 of the Basic Provisions, the
end of the insurance period will be the
earlier of:

(1) The date the crop should have
been harvested;

(2) For processing cabbage, the date
you harvest sufficient production to
fulfill your processor contract if the
processor contract stipulates a specific
amount of production to be delivered; or

(3) The following applicable calendar
date after planting;

(i) Alaska: October 1;

(ii) Florida:

(A) February 15 for the fall planting
period;

(B) April 15 for the winter planting
period; and

(C) May 31 for the spring planting
period;

(iii) Colquitt County, Georgia, and
South Carolina:

(A) January 15 for the fall planting
period; and

(B) June 15 for the spring planting
period;

(iv) Rabun County, Georgia:

(A) September 15 for the spring
planting period; and

(B) October 31 for the summer
planting period;

(v) llinois, Michigan, New York,
Ohio, and Pennsylvania:

(A) September 30 for the spring
planting period; and

(B) November 25 for the summer
planting period;

(vi) North Carolina:

(A) July 10 for the spring planting
period; and
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(B) December 31 for the fall planting
period;

(vii) Oregon: December 31;

(viii) Texas:

(A) December 31 for the summer
planting period;

(B) February 15 for the fall planting
period; and

(C) April 30 for the winter planting
period;

(ix) Virginia:

(A) July 31 for the early spring
planting period;

(B) September 15 for the spring
planting period; and

(C) November 15 for the summer
planting period;

(x) Washington: December 31;

(xi) Wisconsin: November 5; and

(xii) All other states and counties as
provided in the Special Provisions.

10. Causes of Loss

(a) In accordance with the provisions
of section 12 of the Basic Provisions,
insurance is provided only against the
following causes of loss that occur
during the insurance period:

(1) Adverse weather conditions;

(2) Fire;

(3) Wildlife;

(4) Insects or plant disease, but not
damage due to insufficient or improper
application of control measures;

(5) Earthquake;

(6) Volcanic eruption; or

(7) Failure of the irrigation water
supply, if caused by cause of loss
specified in sections 10(a)(1) through (6)
that occurs during the insurance period.

(b) In addition to the causes of loss
excluded in section 12 of the Basic
Provisions, we will not insure against
damage or loss of production due to:

(1) Failure to market the cabbage for
any reason other than actual physical
damage from an insured cause of loss
that occurs during the insurance period
(For example, we will not pay you an
indemnity if you are unable to market
due to quarantine, boycott, or refusal of
any person to accept production, etc.);
or

(2) Damage that occurs or becomes
evident after the end of the insurance
period, including, but not limited to,
damage that occurs or becomes evident
after the cabbage has been placed in
storage.

11. Replanting Payments

(a) In accordance with section 13 of
the Basic Provisions, a replanting
payment is allowed if the crop is
damaged by an insurable cause of loss
to the extent that the remaining stand
will not produce at least 90 percent of
the production guarantee for the acreage
and it is practical to replant.

(b) No replanting payment will be
made on acreage planted prior to the
initial planting date or after the final
planting period dates as designated by
the Special Provisions.

(c) In accordance with section 13(c) of
the Basic Provisions, the maximum
amount of the replanting payment per
acre is the number of hundredweight
specified in the Special Provisions
multiplied by your price election;
multiplied by your insured share. The
fresh market cabbage price election will
be used to determine processing cabbage
replanting payments in counties where
both fresh market and processing
cabbage are insurable.

(d) When the insured crop is
replanted using a practice that is
uninsurable as an original planting, the
liability for the unit will be reduced by
the amount of the replanting payment
attributable to your share. The premium
will not be reduced.

(e) In lieu of the provisions contained
in section 13 of the Basic Provisions that
limit a replanting payment to one each
crop year, only one replanting payment
will be made for acreage replanted
during each planting period within the
crop year, if allowed by the Special
Provisions.

12. Duties in the Event of Damage or
Loss

(a) Failure to meet the requirements of
this section will result in an appraised
amount of production to count of not
less than the production guarantee per
acre if such failure results in our
inability to make the required appraisal.

(b) In addition to section 14 of the
Basic Provisions, so that we may inspect
the insured crop, you must give us
notice:

(1) Within 72 hours of your initial
discovery of damage, if such discovery
occurs more than 15 days prior to
harvest of the acreage.

(2) Immediately if damage is
discovered 15 days or less prior to the
beginning of harvest or during harvest.

(3) At least 15 days prior to the
beginning of harvest, if direct marketing
of the insured crop is allowed by the
Special Provisions, and if you intend to
direct market any of the crop.

(4) At least 15 days before the earlier
of:

(i) The date harvest would normally
start if any acreage on the unit will not
be harvested;

(ii) The beginning of harvest, if any
production will be harvested for a use
other than as indicated on the acreage
report.

(c) After you have provided the
applicable notice required by section
12(b), we will conduct an appraisal to

determine your production to count for
the purposes of section 13(d). You must
not dispose of or sell the damaged crop,
or store the insured crop, until after we
have appraised it and given you written
consent to do so. If additional damage
occurs after this appraisal except for
stored cabbage, we will conduct another
appraisal. These appraisals, and any
acceptable records provided by you,
will be used to determine your
production to count in accordance with
section 13(d).

(d) In accordance with the
requirements of section 14 of the Basic
Provisions, if you initially discover
damage to any insured cabbage within
15 days of or during harvest, you must
leave representative samples of the
unharvested crop for our inspection.
The samples must be at least 3 rows
wide and extend the entire length of
each field in the unit and must not be
harvested or destroyed until the earlier
of our inspection or 15 days after
harvest of the balance of the unit is
completed.

13. Settlement of Claim

(a) We will determine your loss on a
unit basis.

(1) In the event you are unable to
provide separate acceptable production
records:

(i) For any optional units, we will
combine all optional units for which
such production records were not
provided; and

(ii) For any basic units, we will
allocate any commingled production to
such units in proportion to our liability
on the harvested acreage for the units.
For any processor contract that
stipulates the amount of production to
be delivered, and nothwithstanding the
provisions of this section or any unit
division provisions contained in the
Basic Provisions or these Crop
Provisions:

(i) No indemnity will be paid for any
loss of production on any unit if you
produce sufficient production to fulfill
the processor contracts forming the
basis for the guarantee;

(ii) Production in excess of the
guarantee from a unit will be included
as production to count for the purposes
of section 13(b)(4) for any unit where
the amount of production to count is
less than the guarantee for such unit
until the production to count equals the
guarantee for the unit; and

(iii) Once all production in excess of
the guarantee for a unit is allocated to
units where the amount of production to
count is less than the guarantee for such
unit, an indemnity will be determined
for those units where the adjusted
production to count remains is less than
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the guarantee in accordance with
section 13(b).

(b) We will determine the extent of
any loss the date the cabbage is placed
in storage if the production is stored
prior to sale, or the date it is delivered
to a buyer, wholesaler, packer,
processor, or other handler if
production is not stored.

(c) In the event of loss or damage
covered by this policy, we will settle
your claim by:

(1) Multiplying the insured acreage by
its respective production guarantee (per
acre), by type if applicable (If you have
multiple processor contracts with
varying prices per hundredweight
within the same unit, we will value
your production to count by using your
highest price election first and will
continue in decreasing order to your
lowest price election based on the
amount of production insured at each
price election);

(2) Multiplying each result in section
13(c)(1) by the respective price election,
by type if applicable;

(3) Totaling the results in section
13(c)(2);

(4) Multiplying the total production to
count of each type, if applicable (see
section 13)(d)), by its respective price
election;

(5) Totaling the results in section
13(c)(4);

(6) Subtracting the results in section
13(c)(5) from the results of section
13(c)(3); and

(7) Multiplying the result in section
13(c)(6) by your share.

For example: For a basic unit you have 100
percent share in 100 acres of cabbage, 50
acres for fresh market and 50 acres for
processing as sauerkraut, with a production
guarantee (per acre) of 400 hundredweight
per acre for fresh market and 400
hundredweight per acre for processing as
sauerkraut and a price election of $5.00 per
hundredweight for fresh market and $1.90
per hundredweight for processing as
sauerkraut. You are only able to harvest 9,000
hundredweight of fresh market cabbage and
9,000 hundredweight of cabbage for
sauerkraut because an insured cause of loss
has reduced production. Your total
indemnity would be calculated as follows:

(1) 50 acres x 400 hundredweight = 20,000
hundredweight guarantee for the fresh
market acreage;

50 acres x 400 hundredweight = 20,000
hundredweight guarantee for the processing
as sauerkraut acreage;

(2) 20,000 hundredweight guarantee x
$5.00 price election = $100,000 value of
guarantee for the fresh market cabbage.

20,000 hundredweight guarantee x $1.90
price election = $38,000 value of guarantee
for processing as sauerkraut.

(3) $100,000 + $38,000 = $138,000 total
value of guarantee.

(4) 9,000 hundredweight x $5.00 price
election = $45,000 value of production to
count for the fresh market acreage.

9,000 hundredweight x $1.90 price election
= $17,100 value of production to count for
the acreage for sauerkraut.

(5) $45,000 + $17,100 = $62,100 total value
of production to count.

(6) $138,000 — $62,100 = $75,900 loss.

(7) $75,900 x 100 percent share = $75,900
indemnity payment.

(d) The total production to count (in
hundredweight) of marketable cabbage from
all insurable acreage on the unit will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
(per acre) for acreage:

(A) That is abandoned;

(B) For which you fail to meet the
requirements contained in section 12;

(C) That is put to another use without our
consent;

(D) That is damaged solely by uninsured
causes; or

(E) For which you fail to provide
production records that are acceptable to us;

(ii) All production lost due to uninsured
causes;

(iii) All unharvested production;

(iv) All potential production on insured
acreage that you intend to put to another use
or abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(A) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to
leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us. (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
to determine the amount of production to
count); or

(B) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested; and

(2) All harvested production from the
insurable acreage.

(e) Mature production that is considered
damaged cabbage production due to an
insured cause but is marketable will be
adjusted as follows:

(1) Dividing the local market price per
hundredweight of such damaged cabbage
production by the applicable price election;
and

(2) Multiplying the result by the number of
hundredweight of damaged cabbage
production.

14. Late and Prevented Planting

The late and prevented planting
provisions of the Basic Provisions are
not applicable.

Signed in Washington, DC, on November 7,
2006.

Eldon Gould,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. E6-19319 Filed 11-15-06; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AC04

Common Crop Insurance Regulations;
Mustard Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to add to 7
CFR part 457 a new §457.168 that
provides insurance for mustard. The
provisions will be used in conjunction
with the Common Crop Insurance
Policy Basic Provisions, which contain
standard terms and conditions common
to most crops. The intended effect of
this action is to convert the mustard
pilot crop insurance program to a
permanent insurance program effective
for the 2008 and succeeding crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business January 16, 2007
and will be considered when the rule is
to be made final. The comment period
for information collections under the
Paperwork Reduction Act of 1995 must
be received on or before January 16,
2007.

ADDRESSES: Interested persons are
invited to submit written comments,
titled “Mustard Crop Provisions”, by
any of the following methods:

¢ By Mail to: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, 6501 Beacon
Drive, Stop 0812, Room 421, Kansas
City, MO 64133-4676.

e E-mail: DirectorPDD@rma.usda.gov.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
A copy of each response will be
available for public inspection and
copying from 7:00 a.m. to 4:30 p.m.,
c.s.t., Monday through Friday, except
holidays, at the above address.
FOR FURTHER INFORMATION CONTACT: John
McDonald, Risk Management Specialist,
Deputy Administrator for Product
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Management, Product Administration
and Standards Division, Risk
Management Agency, at the Kansas City,
MO, address listed above, telephone
(816) 926-7730.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
not significant for the purpose of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the
collections of information in this
proposed rule have been approved by
OMB under control number 0563-0057
through June 30, 2006.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other puposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order No. 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies this regulation will not
have a significant economical impact on
a substantial number of small entities.
Program requirements for the Federal
crop insurance program are the same for
all producers regardless of the size of
their farming operation. For instance, all

producers are required to submit an
application and acreage report to
establish their insurance guarantees and
compute premium amounts, and all
producers are required to submit a
notice of loss and production
information to determine an indemnity
payment in the event of an insured
cause of crop loss. Whether a producer
has 10 acres or 1000 acres, there is no
difference in the kind of information
collected. To ensure crop insurance is
available to small entities, the Federal
Crop Insurance Act authorizes FCIC to
waive collection of administrative fees
from limited resource farmers. FCIC
believes this waiver helps to ensure
small entities are given the same
opportunities as large entities to manage
their risks through the use of crop
insurance. A Regulatory Flexibility
Analysis has not been prepared since
this regulation does not have an impact
on small entities and therefore, this
regulation is exempt from the provisions
of the Regulatory Flexibility Act (5
U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order No.
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith. With respect
to any action taken by FCIC or to require
the insurance provider to take specific
action under the terms of the crop
insurance policy, the administrative
appeal provisions published at 7 CFR
part 11 or 7 CFR part 400, subpart J, for
the informal administrative review
process of good farming practices, must
be exhausted before any action against
FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

FCIC offered the pilot crop insurance
program for mustard beginning with the
1999 crop year in selected counties in
the state of North Dakota. For the 2005
crop year, the mustard program was
expanded to selected counties in the
states of Montana, Idaho, Oregon and
Washington. For the 2005 crop year,
2,149 policies were sold with 29,674
acres insured under the pilot mustard
program.

FCIC intends to convert the mustard
pilot crop insurance program to a
permanent crop insurance program
beginning with the 2008 crop year. To
effectuate this, FCIC proposes to amend
the Common Crop Insurance regulations
(7 CFR part 457) by adding a new
section §457.168, Mustard Crop
Insurance Provisions. These provisions
will replace and supersede the current
unpublished pilot mustard crop
provisions.

List of Subjects in 7 CFR Part 457

Crop insurance, Mustard, Reporting
and recordkeeping requirements.

Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457, Common Crop Insurance
Regulations, for the 2008 and
succeeding crop years as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2. Section 457.168 is added to read as
follows:

§457.168 Mustard crop insurance
provisions.

The Mustard Crop Insurance
Provisions for the 2008 and succeeding
crop years are as follows:

FCIC policies: UNITED STATES
DEPARTMENT OF AGRICULTURE,
Federal Crop Insurance Corporation

Reinsured policies: (Appropriate title
for insurance provider)

Both FCIC and reinsured policies:
Mustard Crop Insurance Provisions

1. Definitions

Base contract price. The price per
pound (U.S. dollars) stipulated in the
processor contract (without regard to
discounts or incentives) that will be
used to determine your price election.

Harvest. Combining or threshing for
seed. A crop that is swathed prior to
combining is not considered harvested.
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Mustard. A crop of the family
Cruciferae, genus and species Sinapis
alba (also called Brassica hirta or
Brassica alba) or Brassica juncea.

Planted acreage. In addition to the
definition contained in the Basic
Provisions, mustard seed must be
planted in rows. Acreage planted in any
other manner will not be insurable
unless otherwise provided by the
Special Provisions, actuarial documents,
or by written agreement.

Processor. Any business enterprise
regularly engaged in buying and
processing mustard, that possesses all
licenses and permits for processing
mustard required by the state in which
it operates, and that possesses facilities,
or has contractual access to such
facilities, with enough equipment to
accept and process contracted mustard
within a reasonable amount of time after
harvest.

Processor contract. A written
agreement between the producer and a
processor, containing at a minimum:

(a) The producer’s commitment to
plant and grow mustard of the types
specified in the Special Provisions and
to deliver the production to the
processor;

(b) The processor’s commitment to
purchase all the production stated in the
processor contract; and

(c) A base contract price.

Salvage price. The cash price per
pound (U.S. dollars) for mustard that
qualifies for quality adjustment in
accordance with section 13 of these
Crop Provisions.

Swathed. Severance of the stem and
seed pods from the ground and placing
into windrows without removal of the
seed from the pod.

Type. A category of mustard
identified as a type in the Special
Provisions.

2. Unit Division

In addition to the requirements of
section 34 of the Basic Provisions,
optional units may also be established
by type, if designated on the Special
Provisions.

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities

(a) In addition to the requirements of
section 3 of the Basic Provisions, you
may select only one price election
percentage for all the mustard in the
county insured under this policy unless
the Special Provisions allow different
price elections by type.

(b) If price elections are allowed by
type, you can select one price election
for each type designated in the Special
Provisions. The price elections you

choose must have the same percentage
relationship to the base contract price
(maximum price) offered for each type.
For example, if you choose 100 percent
of the maximum price for a specific
type, you must also choose 100 percent
of the maximum price for all other
types.

(c) If there are multiple base contract
prices within the same unit, each will
be considered a separate price election
which will be multiplied by the number
of acres under applicable processor
contract (For processor contracts that
stipulates the amount of production to
be delivered, the number of acres is
determined by dividing the amount of
production to be delivered by the
approved yield). These amounts will be
totaled to determine the premium,
liability, and indemnity for the unit.

4. Contract Changes

In accordance with section 4 of the
Basic Provisions, the contract change
date is November 30 preceding the
cancellation date.

5. Cancellation and Termination Dates

In accordance with section 2 of the
Basic Provisions, the cancellation and
termination dates are March 15.

6. Report of Acreage

In addition to the provisions in
section 6 of the Basic Provisions, you
must provide a copy of all processor
contracts to us on or before the acreage
reporting date.

7. Insured Crop

(a) In accordance with section 8 of the
Basic Provisions, the crop insured will
be all mustard in the county for which
a premium rate is provided by the
actuarial table:

(1) In which you have a share;

(2) That is planted for harvest as seed;

(3) That is grown under, and in
accordance with, the requirements of a
processor contract executed on or before
the acreage reporting date and is not
excluded from the processor contract at
any time during the crop year; and

(4) That is not, unless allowed by the
Special Provisions or by written
agreement:

(i) Interplanted with another crop;

(ii) Planted into an established grass
or legume; or

(iii) Planted following the harvest of
any other crop in the same crop year.

(b) You will be considered to have a
share in the insured crop if, under the
processor contract, you retain control of
the acres on which the mustard is
grown, your income from the insured
crop is dependent on the amount of
production delivered, and the processor

contract provides for delivery of the
mustard under specified conditions and
at a stipulated base contract price.

(c) A commercial mustard producer
who is also a processor may establish an
insurable interest if the following
requirements are met:

(1) The producer must comply with
these Crop Provisions;

(2) Prior to the sales closing date, the
Board of Directors or officers of the
processor must execute and adopt a
resolution that contains the same terms
as an acceptable processor contract.
Such resolution will be considered a
processor contract under this policy;
and

(3) Our inspection reveals that the
processing facilities comply with the
definition of a processor contained in
these Crop Provisions.

8. Insurable Acreage

In addition to the provisions of
section 9 of the Basic Provisions:

(a) Any acreage of the insured crop
that is damaged before the final planting
date, to the extent that a majority of
producers in the area would not
normally further care for the crop, must
be replanted unless we agree that it is
not practical to replant.

(b) We will not insure any acreage
that does not meet the rotation
requirements, if applicable, contained in
the Special Provisions.

(c) The maximum insurable acreage
will be determined by the acreage
amount stated in the processor
contract(s), if applicable.

9. Insurance Period

In accordance with the provisions of
section 11 of the Basic Provisions, the
end of the insurance period is October
31 of the calendar year in which the
crop is normally harvested unless
otherwise stated in the Special
Provisions.

10. Causes of Loss

In accordance with the provisions of
section 12 of the Basic Provisions,
insurance is provided only against the
following causes of loss which occur
during the insurance period:

(a) Adverse weather conditions;

(b) Fire;

(c) Insects, but not damage due to
insufficient or improper application of
pest control measures;

(d) Plant disease, but not damage due
to insufficient or improper application
of disease control measures;

(e) Wildlife;

(f) Earthquake;

(g) Volcanic eruption; and

(h) Failure of the irrigation water
supply, if applicable, caused by a cause
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of loss specified in section 10(a) through
(g) that occurs during the insurance
period.

11. Replanting Payment

(a) In accordance with section 13 of
the Basic Provisions, a replanting
payment is allowed if the insured crop
is damaged by an insurable cause of loss
to the extent that the remaining stand
will not produce at least 90 percent of
the production guarantee for the
acreage, and it is practical to replant or
we require you to replant in accordance
with section 8(a).

(b) The maximum amount of the
replanting payment per acre will be the
lesser of 20 percent of the production
guarantee (per acre) or 175 pounds,
multiplied by the price election
applicable to the acreage to be
replanted, multiplied by your insured
share.

(c) When the mustard is replanted
using a practice that is uninsurable as
an original planting, the liability for the
unit will be reduced by the amount of
the replanting payment that is
attributable to your share. The premium
amount will not be reduced.

12. Duties in the Event of Damage or
Loss

In accordance with the requirements
of section 14 of the Basic Provisions, the
representative samples of the
unharvested crop that we may require
must be at least 10 feet wide and extend
the entire length of each field in the
unit. The samples must not be harvested
or destroyed until the earlier of our
inspection or 15 days after harvest of the
balance of the unit is completed.

13. Settlement of Claim

(a) We will determine your loss on a
unit basis.

(1) In the event you are unable to
provide separate acceptable production
records:

(i) For any optional units, we will
combine all optional units for which
acceptable production records were not
provided; or

(ii) For any basic units, we will
allocate any commingled production to
such units in proportion to our liability
on the harvested acreage for the units.
For any processor contract that
stipulates the amount of production to
be delivered, and not withstanding the
provisions of this section or any unit
division provisions contained in the
Basic Provisions or these Crop
Provisions:

(2) No indemnity will be paid for any
loss of production on any unit if you
produce sufficient production to fulfill

the processor contracts forming the
basis for the guarantee;

(i) Production in excess of the
guarantee from a unit will be included
as production to count for the purposes
of section 13(b)(4) for any unit where
the amount of production to count is
less than the guarantee for such unit
until the production to count equals the
guarantee for the unit; and

(ii) Once all production in excess of
the guarantee for a unit is allocated to
units where the amount of production to
count is less than the guarantee for such
unit, an indemnity will be determined
for those units where the adjusted
production to count remains is less than
the guarantee in accordance with
section 13(b).

(b) In the event of loss or damage
covered by this policy, we will settle
your claim by:

(1) Multiplying the insured acreage of
each mustard type, if applicable, by its
respective production guarantee (per
acre);

(2) Multiplying each result in section
13(b)(1) by the respective price election
for each type, if applicable;

(3) Totaling the results in section
13(b)(2);

(4) Multiplying the production to be
counted for each type, if applicable (see
section 13(c)), by its respective price
election (If you have multiple processor
contracts with varying base contract
prices within the same unit, we will
value your production to count by using
your highest price election first and will
continue in decreasing order to your
lowest price election based on the
amount of production insured at each
price election);

(5) Totaling the results in section
13(b)(4);

(6) Subtracting the total in section
13(b)(5) from the total in section
13(b)(3); and

(7) Multiplying the result in section
13(b)(6) by your share.

Example # 1 (with one price election for
the unit):

You have 100 percent share in 20 acres of
mustard in a unit with a 650 pound
production guarantee (per acre) and a price
election of $0.15 per pound. Due to insurable
causes, you are only able to harvest 10,000
pounds and there is no appraised production.

Your indemnity would be calculated as
follows:

(1) 20 acres x 650 pounds = 13,000 pounds
guarantee;

(2) 13,000 pounds x $0.15 price election =
$1,950 value of guarantee;

(3) $1,950 total value of guarantee;

(4) 10,000 pounds x $0.15 price election =
$1,500 value of production to count;

(5) $1,500 total value of production to
count;

(6) $1,950 — $1,500 = $450 loss; and

(7) $450 x 100 percent = $450 indemnity
payment.

Example # 2 (with two price elections for
the same unit):

You have 100 percent share in 20 acres of
mustard in a unit with 650 pound production
guarantee (per acre), 10 acres with a price
election of $0.15 per pound, and 10 acres
with a price election of $0.10 per pound, due
to insurable causes you are only able to
harvest 8500 pounds and there is no
appraised production. Your indemnity would
be calculated as follows:

(1) 10 acres x 650 pounds = 6500 pounds
guarantee x $0.15 price election = $975 value
guarantee;

(2) 10 acres x 650 pounds = 6500 pounds
guarantee x $0.10 price election = $650 value
guarantee;

(3) $975 + $650 = $1,625 total value
guarantee;

(4) 6500 pounds production x $ 0.15 price
election (higher price election) = $975 value
of production to count;

(5) 2000 pounds production x $0.10 price
election (lower price election) = $200 value
of production to count;

(6) $975 + $200 = $1,175 total value of
production to count;

(7) $1,625 total value guarantee — $1,175
total value of production to count = $450
loss; and

(8) $450 x 100 percent = $450 indemnity
payment.

(c) The total production to count (in
pounds) from all insurable acreage in the unit
will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
(per acre) for acreage:

(A) That is abandoned;

(B) That is put to another use without our
consent;

(C) That is damaged solely by uninsured
causes; or

(D) For which you fail to provide
acceptable production records;

(ii) Production lost due to uninsured
causes;

(iii) Unharvested production (mature
unharvested production may be adjusted for
quality deficiencies and excess moisture in
accordance with section 13(d)); and

(iv) Potential production on insured
acreage that you intend to put to another use
or abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(A) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to
leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or you fail
to provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
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to determine the amount of production to
count.); or

(B) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested; and

(2) All harvested production from the
insurable acreage.

(3) Any other uninsurable mustard
production that is delivered to fulfill the
processor contract.

(d) Mature mustard may be adjusted for
excess moisture and quality deficiencies. If
moisture adjustment is applicable, it will be
made prior to any adjustment for quality.

(1) Mustard production will be reduced by
0.12 percent for each 0.1 percentage point of
moisture in excess of 10.0 percent. We may
obtain samples of the production to
determine the moisture content.

(2) Mustard production will be eligible for
quality adjustment only if:

(i) Deficiencies in quality result in the
mustard not meeting the requirements for
acceptance under the processor contract
because of damaged seeds (excluding heat
damage), or a musty, sour, or commercially
objectionable foreign odor; or

(ii) Substances or conditions are present
that are identified by the Food and Drug
Administration or other public health
organizations of the United States as being
injurious to human or animal health.

(3) Quality will be a factor in determining
your loss in mustard production only if:

(i) The deficiencies, substances, or
conditions specified in section 13(d)(2)
resulted from a cause of loss specified in
section 10 that occurs within the insurance
period;

(ii) The deficiencies, substances, or
conditions specified in section 13(d)(2) result
in a salvage price less than the base contract
price;

(iii) All determinations of these
deficiencies, substances, or conditions
specified in section 13(d)(2) are made using
samples of the production obtained by us or
by a disinterested third party approved by us;
and

(iv) The samples are analyzed by a grader
in accordance with the Directive for
Inspection of Mustard Seed, provided by the
Federal Grain Inspection Service or such
other directive or standards that may be
issued by FCIC.

(4) Mustard production that is eligible for
quality adjustment, as specified in sections
13(d)(2) and (3), will be reduced by
multiplying the quality adjustment factors
contained in the Special Provisions (or the
quality adjustment factors determined by
dividing the salvage price by the base
contract price (not to exceed 1.000) if the
quality adjustment factors are not contained
in the Special Provisions) by the number of
pounds remaining after any reduction due to
excessive moisture (the moisture-adjusted
gross pounds) of the damaged or conditioned
production.

(i) The salvage price will be determined at
the earlier of the date such quality adjusted
production is sold or the date of final
inspection for the unit subject to the
following conditions:

(A) Discounts used to establish the salvage
price will be limited to those that are usual,
customary, and reasonable.

(B) The salvage price will not include any
reductions for:

(1) Moisture content;

(2) Damage due to uninsured causes;

(3) Drying, handling, processing, or any
other costs associated with normal
harvesting, handling, and marketing of the
mustard; except, if the salvage price can be
increased by conditioning, we may reduce
the salvage price, after the production has
been conditioned, by the cost of conditioning
but not lower than the salvage price before
conditioning; and

(ii) We may obtain salvage prices from any
buyer of our choice. If we obtain salvage
prices from one or more buyers located
outside your local market area, we will
reduce such price by the additional costs
required to deliver the mustard to those
buyers.

(iii) Factors not associated with grading
under the Directive for Inspection of Mustard
Seed, provided by the Federal Grain
Inspection Service or such other directive or
standards that may be issued by FCIC
including, but not limited to, protein and oil
will not be considered.

(e) Any production harvested from plants
growing in the insured crop may be counted
as production of the insured crop on an
unadjusted weight basis.

14. Late Planting

In lieu of section 16(a) of the Basic
Provisions, the production guarantee
(per acre) for each acre planted to the
insured crop during the late planting
period will be reduced by 1 percent per
day for each day planted after the final
planting date, unless otherwise
specified in the Special Provisions.

15. Prevented Planting

In addition to the provisions
contained in section 17 of the Basic
Provisions, your prevented planting
coverage will be 60 percent of your
production guarantee (per acre) for
timely planted acreage. If you have
limited or additional levels of coverage,
as specified in 7 CFR part 400, subpart
T, and pay an additional premium, you
may increase your prevented planting
coverage to the levels specified in the
actuarial documents.

Signed in Washington, DC, on November 7,
2006.

Eldon Gould,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. E6-19320 Filed 11-15-06; 8:45 am]|
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 966
[Docket No. FV06—-966—-2 PR]

Tomatoes Grown in Florida; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Florida Tomato Committee (Committee)
for the 2006-07 and subsequent fiscal
periods from $0.025 to $0.035 per 25-
pound container or equivalent of
tomatoes handled. The Committee
locally administers the marketing order
which regulates the handling of
tomatoes grown in Florida. Assessments
upon Florida tomato handlers are used
by the Committee to fund reasonable
and necessary expenses of the program.
The fiscal period begins August 1 and
ends July 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.

DATES: Comments must be received by
December 1, 2006.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, E-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Marketing
Specialist or Christian D. Nissen,
Regional Manager, Southeast Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA; Telephone:
(863) 324-3375, Fax: (863) 325-8793, or
E-mail: William.Pimental@usda.gov or
Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
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2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 125 and Order No. 966, both as
amended (7 CFR part 966), regulating
the handling of tomatoes grown in
Florida, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Florida tomato handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as proposed herein
would be applicable to all assessable
tomatoes beginning on August 1, 2006,
and continue until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 200607 and
subsequent fiscal periods from $0.025 to
$0.035 per 25-pound container or
equivalent of tomatoes.

The Florida tomato marketing order
provides authority for the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and

handlers of Florida tomatoes. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2003-04 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on August 22,
2006, and unanimously recommended
2006—07 expenditures of $2,193,700 and
an assessment rate of $0.035 per 25-
pound container or equivalent of
tomatoes. In comparison, last year’s
budgeted expenditures were $2,161,800.
The assessment rate of $0.035 is $0.01
higher than the rate currently in effect.
The increase in the assessment rate is
needed to continue to support the
increased budget for advertising and
promotion started last season, while
reducing the amount of funds drawn
from the Committee’s authorized
reserve. Without the increase in the
assessment rate, the Committee would
need to utilize an additional $500,000
from the authorized reserve.

The major expenditures
recommended by the Committee for the
2006—07 fiscal period include
$1,000,000 for education and
promotions, $445,900 for salaries,
$320,000 for research, $67,000 for
employee retirement, and $63,800 for
employee health insurance. Budgeted
expenses for these items in 2005-06
were $1,000,000, $428,000, $320,000,
$65,000 and $63,800, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Florida tomatoes. Tomato
shipments for the year are estimated at
50 million which should provide
$1,750,000 in assessment income.
Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, would be adequate
to cover budgeted expenses. Funds in
the reserve (currently around $700,000)
would be kept within the maximum
permitted by the order of not to exceed
one fiscal period’s expenses as stated in
§966.44.

The proposed assessment rate would
continue in effect indefinitely unless

modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2006—07 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 100
producers of tomatoes in the production
area and approximately 70 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) as those
having annual receipts less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $6,500,000 (13
CFR 121.201).

Based on industry and Committee
data, the average annual price for fresh
Florida tomatoes during the 2005—06
season was approximately $10.27 per
25-pound container or equivalent, and
total fresh shipments for the 2005-06
season were 47,880,303 25-p0und
equivalent cartons of tomatoes.
Committee data indicates that
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approximately 25 percent of the
handlers handle 94 percent of the total
volume shipped outside the regulated
area. Based on the average annual price
of $10.27 per 25-pound container, about
75 percent of handlers could be
considered small businesses under
SBA'’s definition. In addition, based on
production, grower prices as reported by
the National Agricultural Statistics
Service, and the total number of Florida
tomato growers, the average annual
grower revenue is below $750,000.
Thus, the majority of handlers and
producers of Florida tomatoes may be
classified as small entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2006—07 and subsequent fiscal
periods from $0.025 to $0.035 per 25-
pound container or equivalent of
tomatoes. The Committee unanimously
recommended 2006-07 expenditures of
$2,193,700 and an assessment rate of
$0.035 per pound container. The
proposed assessment rate of $0.035 is
$0.01 higher than the 2005-06 rate. The
quantity of assessable tomatoes for the
2006—07 season is estimated at 50
million cartons. Thus, the $0.035 rate
should provide $1,750,000 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, would
be adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2006-07 fiscal period include
$1,000,000 for education and
promotions, $445,900 for salaries,
$320,000 for research, $67,000 for
employee retirement, and $63,800 for
employee health insurance. Budgeted
expenses for these items in 2005-06
were $1,000,000, $428,000, $320,000,
$65,000, and $63,800, respectively.

As previously mentioned, the number
of assessable containers during 2006—07
is estimated to be 50 million and the
recommended assessment rate would
generate $1,750,000 in income. The
Committee’s financial reserve is now
estimated to be $700,000 and is
available to cover the deficit in
assessment income. The increase in the
assessment rate is needed to continue to
support the increased budget for
advertising and promotion started last
season, while reducing the amount of
funds drawn from the Committee’s
authorized reserve. Without the increase
in the assessment rate, the Committee
would need to utilize an additional
$500,000 from the authorized reserve.

The Committee reviewed and
unanimously recommended 2006—07
expenditures of $2,193,700 which

included increases in administrative
and office salaries. Prior to arriving at
this budget, the Committee considered
information from various sources, such
as the Committee’s Executive
Subcommittee, Finance Subcommittee,
Research Subcommittee, and Education
and Promotion Subcommittee.
Alternative expenditure levels were
discussed by these groups, based upon
the relative value of various research
projects to the tomato industry. The
assessment rate of $0.035 per 25-pound
container of tomatoes was determined
by examining the anticipated expenses
and expected shipments and
considering available reserves. The
recommended assessment rate would
generate $1,750,000 in income.
Considering income from interest and
other sources of $190,000, with
assessments, total income would be
approximately $253,700 below the
anticipated expenses, which the
Committee determined to be acceptable.

A review of historical information and
preliminary information pertaining to
the upcoming season indicates that the
grower price for the 2006—07 season
could range between $8.27 and $12.95
per 25-pound container or equivalent of
tomatoes. Therefore, the estimated
assessment revenue for the 2006—07
season as a percentage of total grower
revenue could range between 0.3 and
0.4 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committee’s meeting was widely
publicized throughout the Florida
tomato industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the August 22,
2006, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Florida tomato handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 15-day comment period is provided
to allow interested persons to respond
to this proposed rule. Fifteen days is
deemed appropriate because: (1) The
2006-07 fiscal period began on August,
1, 2006, and the marketing order
requires that the rate of assessment for
each fiscal period apply to all assessable
tomatoes handled during such fiscal
period; (2) the Committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis; and (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
fiscal periods.

List of Subjects in 7 CFR Part 966

Marketing agreements, Reporting and
recordkeeping requirements, Tomatoes.

For the reasons set forth in the
preamble, 7 CFR part 966 is proposed to
be amended as follows:

PART 966—TOMATOES GROWN IN
FLORIDA

1. The authority citation for 7 CFR
part 966 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 966.234 is revised to read
as follows:

On and after August, 1, 2006, an
assessment rate of $0.035 per 25-pound
container or equivalent is established
for Florida tomatoes.

Dated: November 14, 2006.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06—9253 Filed 11-14—06; 1:09 pm]
BILLING CODE 3410-02-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AH95

Criticality Control of Fuel Within Dry
Storage Casks or Transportation
Packages in a Spent Fuel Pool

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations that govern
domestic licensing of production and
utilization facilities so that the
requirements governing criticality
control for spent fuel pool storage racks
would not apply to the fuel within a
spent fuel transportation package or
storage cask when a package or cask is
in a spent fuel pool. These packages and
casks are subject to separate criticality
control requirements. This action is
necessary to avoid applying two
different sets of criticality control
requirements to fuel within a package or
cask in a spent fuel pool.

DATES: The comment period for this
proposed rule ends on December 18,
2006. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure only
that comments received on or before
this date will be considered.
ADDRESSES: You may submit comments
by any one of the following methods.
Please include the following number
RIN 3150—-AH95 in the subject line of
your comments. Comments on
rulemakings submitted in writing or in
electronic form will be made available
for public inspection. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
personal information such as social
security numbers and birth dates in
your submission.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: SECY@nrc.gov. If
you do not receive a reply e-mail
confirming that we have received your
comments, contact us directly at (301)
415-1966. You may also submit
comments via the NRC’s rulemaking
Web site at http://ruleforum.llnl.gov.
Address questions about our rulemaking
Web site to Carol Gallagher at (301)
415-5905; e-mail cag@nrc.gov.
Comments can also be submitted via the
Federal eRulemaking Portal http://
www.regulations.gov.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays [telephone (301) 415—
1966].

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at (301)
415-1101.

Publicly available documents related
to this rulemaking may be viewed
electronically on the public computers
located at the NRC’s Public Document
Room (PDR), O-1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland 20852. The PDR reproduction
contractor will copy documents for a
fee. Selected documents, including
comments, can be viewed and
downloaded electronically via the NRC
rulemaking Web site at http://
ruleforum.lInl.gov.

Publicly available documents created
or received at the NRC after November
1, 1999, are available electronically at
the NRC’s Electronic Reading Room at
http://www.nrc.gov/reading-rm/
adams.html. From this site, the public
can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the PDR
Reference staff at 1-800-397—4209, 301—
415-4737, or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
George M. Tartal, Project Manager,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001, telephone
(301) 415-0016, e-mail gmt1@nrc.gov.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule of the same title, which is found in
the Rules and Regulations section of this
Federal Register.

Because the NRC considers this action
non-controversial, we are publishing
this proposed rule concurrently as a
direct final rule. The direct final rule
will become effective on January 30,
2007. However, if the NRC receives
significant adverse comments on the
direct final rule by December 18, 2006,
then the NRC will publish a document
that withdraws the direct final rule. If
the direct final rule is withdrawn, the
NRC will address the comments
received in response to the proposed
revisions in a subsequent final rule.
Absent significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period for this action
in the event the direct final rule is
withdrawn.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 161, 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948,
953, 954, 955, 956, as amended, sec. 234, 83
Stat. 444, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2236, 2239,
2282); secs. 201, as amended, 202, 206, 88
Stat. 1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846); sec. 1704, 112 Stat. 2750
(44 U.S.C. 3504 note). Section 50.7 also
issued under Pub. L. 95-601, sec. 10, 92 Stat.
2951 (42 U.S.C. 5841). Section 50.10 also
issued under secs. 101, 185, 68 Stat. 955, as
amended (42 U.S.C. 2131, 2235); sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.13, 50.54(dd), and 50.103 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued
under sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under sec. 204, 88 Stat. 1245 (42
U.S.C. 5844). Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97—-415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

2. Section 50.68 is amended by
adding a new paragraph (c) to read as
follows:

§50.68 Criticality accident requirements.
* * * * *

(c) While a spent fuel transportation
package approved under Part 71 of this
chapter or spent fuel storage cask
approved under Part 72 of this chapter
is in the spent fuel pool:

(1) The requirements in § 50.68(b) do
not apply to the fuel located within that
package or cask; and

(2) The requirements in Part 71 or 72
of this chapter, as applicable, and the
requirements of the Certificate of
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Compliance for that package or cask,
apply to the fuel within that package or
cask.

Dated at Rockville, Maryland, this 31st day
of October, 2006.

For the Nuclear Regulatory Commission.
William F. Kane,
Deputy Executive Director for Reactor and
Preparedness Programs, Office of the
Executive Director for Operations.
[FR Doc. E6-19368 Filed 11-15-06; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 061005257-6257—-01]
RIN 0691-AA62

International Services Surveys: BE-
185, Quarterly Survey of Financial
Services Transactions Between U.S.
Financial Services Providers and
Foreign Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule amends
regulations of the Bureau of Economic
Analysis, Department of Commerce
(BEA) to set forth the reporting
requirements for the BE-185, Quarterly
Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Foreign Persons.
This rule would replace the rule for a
similar but more limited survey, the BE—-
85, Quarterly Survey of Financial
Services Transactions Between U.S.
Financial Services Providers and
Unaffiliated Foreign Persons. A new
agency form number and survey title are
being introduced because the survey
program is being reconfigured to begin
collection of data on transactions with
affiliated foreigners using the same
survey instruments as are used to collect
information on transactions with
unaffiliated foreigners. This change will
allow respondents to report financial
services transactions with foreign
persons on one quarterly survey, rather
than on as many as three different
quarterly surveys. If adopted the BE-185
survey would be conducted quarterly
beginning with the first quarter of 2007.
The proposed BE-185 survey data
would be used to update universe
estimates from similar data reported on
the BE-80, Benchmark Survey of
Financial Services Transactions
Between U.S. Financial Services
Providers and Unaffiliated Foreign

Persons and on the benchmark and
quarterly direct investment surveys that
were administered to collect data on
transactions with affiliated foreign
persons.

DATES: Comments on this proposed rule
will receive consideration if submitted
in writing on or before 5 p.m. January
16, 2007.

ADDRESSES: You may submit comments,
identified by RIN 0691-AA62, and
referencing the agency name (Bureau of
Economic Analysis), by any of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
For agency, select “Commerce
Department—all.”

e E-mail: Obie.Whichard@bea.gov.

¢ Fax: Office of the Chief,
International Investment Division, (202)
606-5318.

¢ Mail: Office of the Chief,
International Investment Division, U.S.
Department of Commerce, Bureau of
Economic Analysis, BE-50, Washington,
DC 20230.

¢ Hand Delivery/Courier: Office of
the Chief, International Investment
Division, U.S. Department of Commerce,
Bureau of Economic Analysis, BE-50,
Shipping and Receiving, Section M100,
1441 L Street, NW., Washington, DC
20005.

e Public Inspection: Comments may
be inspected at BEA’s offices, 1441 L
Street, NW., Room 7006, between 8:30
a.m. and 5 p.m., eastern time Monday
though Friday.

FOR FURTHER INFORMATION CONTACT: Obie
G. Whichard, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230; e-
mail; or phone (202) 606—9890.

SUPPLEMENTARY INFORMATION: This
proposed rule would amend 15 CFR
801.9 to replace the reporting
requirements for the BE-85, Quarterly
Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Unaffiliated
Foreign Persons, with requirements for
the BE-185, Quarterly Survey of
Financial Services Transactions
Between U.S. Financial Services
Providers and Foreign Persons. The
Department of Commerce, as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to comment on proposed and/
or continuing information collections,
as required by the Paperwork Reduction
Act of 1995.

Description of Changes

The proposed BE-185 survey would
be a mandatory survey and would be
conducted, beginning with transactions
for the first quarter of 2007, by BEA
under the International Investment and
Trade in Services Survey Act (22 U.S.C.
3101-3108), hereinafter, ‘“‘the Act.” For
the initial quarter of coverage, BEA
would send the survey to potential
respondents in March of 2007;
responses would be due by May 15,
2007.

BEA maintains a continuing dialogue
with respondents and with data users,
including its own internal users, to
ensure that, as far as possible, the
required data serve their intended
purposes and are available from existing
records, that instructions are clear, and
that unreasonable burdens are not
imposed. In designing the BE-185
survey, BEA contacted potential survey
respondents to obtain their views on the
proposed quarterly survey. In reaching
decisions on what questions to include
in the survey, BEA considered the
Government’s need for the data, the
burden imposed on respondents, the
quality of the likely responses (for
example, whether the data are available
on respondents’ books), and BEA’s
experience in previous related annual
and quarterly surveys.

If implemented the BE-185 would
collect all the same information as the
BE-85 but would also include financial
services transactions with affiliated
parties (i.e., with foreign affiliates,
foreign parents, and foreign affiliates of
foreign parents). BEA is currently
collecting these transactions on its
quarterly direct investment surveys (the
BE-577, Direct Transactions of U.S.
Reporter with Foreign Affiliate, the BE—
605, Transactions of U.S. Affiliate,
except a U.S. Banking Affiliate, with
Foreign Parent, and the BE-605 Bank,
Transactions of U.S. Banking Affiliate
with Foreign Parent). These transactions
with affiliated parties that are collected
on BEA’s quarterly direct investment
surveys would now be collected on the
BE-185. In addition, the BE-185 would
also bifurcate the category for brokerage
services into two categories, by
collecting information on services
related to equities transactions
separately from other brokerage
services.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
would conduct the BE-185 survey
under the International Investment and
Trade in Services Survey Act (22 U.S.C.
3101-3108), hereinafter, ‘“‘the Act” and
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Section 5408 of the Omnibus Trade and
Competitiveness Act of 1988 (Pub. L.
100—418, 15 U.S.C. 4908(b)). Section
4(a) of the Act (22 U.S.C. 3103(a))
provides that the President shall, to the
extent he deems necessary and feasible,
conduct a regular data collection
program to secure current information
related to international investment and
trade in services and publish for the use
of the general public and United States
Government agencies periodic, regular,
and comprehensive statistical
information collected pursuant to this
subsection.

In Section 3 of Executive Order
11961, as amended by Executive Orders
12318 and 12518, the President
delegated the responsibilities under the
Act for performing functions concerning
international trade in services to the
Secretary of Commerce, who has
redelegated them to BEA. The survey
would provide a basis for updating
estimates of the universe of financial
services transactions between U.S. and
foreign persons. The data are needed to
monitor trade in financial services;
analyze their impact on the U.S. and
foreign economies; compile and
improve the U.S. international
transactions, national income and
product, and input-output accounts;
support U.S. commercial policy on
financial services; assess and promote
U.S. competitiveness in international
trade in services; and improve the
ability of U.S. businesses to identify and
evaluate market opportunities.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

Executive Order 13132

This proposed rule does not contain
policies with federalism implications
sufficient to warrant preparation of a
federal assessment under E.O. 13132.

Paperwork Reduction Act

This proposed rule contains a
collection-of-information requirement
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act. The requirement will be submitted
to OMB as a request for a revision of a
currently approved collection under
OMB control number 0608—-0065.

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid Office of

Management and Budget Control
Number.

The BE-185 quarterly survey, as
proposed, is expected to result in the
filing of reports containing mandatory
data from approximately 175
respondents on a quarterly basis, or 700
annually. The respondent burden for
this collection of information would
vary from one respondent to another,
but is estimated to average 10 hours per
response (40 hours annually), including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Thus, the
total respondent burden for the BE-185
survey is estimated at 7,000 hours,
compared to 5,000 hours estimated for
the previous BE-85 survey. The increase
in burden is a result of the inclusion of
transactions with affiliated foreign
persons.

Comments are requested concerning:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the burden estimate;
(c) ways to enhance the quality, utility,
and clarity of the information collected;
and (d) ways to minimize the burden of
the collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
Comments should be addressed to:
Director, Bureau of Economic Analysis
(BE-1), U.S. Department of Commerce,
Washington, DC 20230, fax: 202—-606—
5311; and the Office of Management and
Budget, O.I.R.A., Paperwork Reduction
Project 0608—0065, Attention PRA Desk
Officer for BEA, via e-mail at
pbugg@omb.eop.gov or by fax at 202—
395-7245.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that this proposed
rulemaking, if adopted, will not have a
significant economic impact on a
substantial number of small entities.
The information collection excludes
most small businesses from mandatory
reporting. Companies that engage in
international transactions in financial
services tend to be relatively large,
thereby excluding them from the
definition of small entity. In addition,
the reporting threshold for this survey is
set at a level that will exempt most
small businesses from reporting. The

proposed BE—185 quarterly survey will
be required only from U.S. financial
services providers whose sales of
financial services to foreign persons
exceeded $20 million for the previous
fiscal year or are expected to exceed that
amount during the current fiscal year, or
whose purchases of financial services
from foreign persons exceeded $15
million for the previous fiscal year or
are expected to exceed that amount
during the current fiscal year. This
amount is applied to the combined total
of the individual types of transactions
covered by the survey. The exemption
level will exclude most small businesses
from mandatory coverage. Of those
smaller businesses that must report,
most will tend to have specialized
operations and activities, so they would
likely report only one type of
transaction, often limited to transactions
with a single partner country; therefore,
the burden on them should be small. In
addition, this survey mailing is a
targeted mailing. Thus, since small
businesses tend not to be involved in
the transactions to be covered by the
BE-185 survey, few small businesses
should receive the survey. However,
those receiving the survey are expected
to incur a minimal burden in
completing the exemption form.

List of Subjects in 15 CFR Part 801

International transactions, Economic
statistics, Financial services, Foreign
trade, Penalties, Reporting and
recordkeeping requirements.

Dated: November 8, 2006.
Sumiyo O. Okumo,

Acting Director, Bureau of Economic
Analysis.

For the reasons set forth in the
preamble, BEA proposes to amend 15
CFR part 801, as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

1. The authority citation for 15 CFR
part 801 continues to read as follows:
Authority: 5 U.S.C. 301; 15 U.S.C. 4908; 22
U.S.C. 3101-3108; and E.O. 11961, 3 CFR,
1977 Comp., p.86, as amended by E.O. 12318,
3 CFR, 1981 Comp., p. 173, and E.O. 12518,
3 CFR, 1985 Comp., p. 348.

2. Revise §801.9(c)(4). to read as
follows:

§801.9 Reports required.
(c) Quarterly surveys.
(4) BE-185, Quarterly Survey of

Financial Services Transactions

Between U.S. Financial Services

Providers and Foreign Persons:

* % %
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(i) A BE-185, Quarterly Survey of
Financial Services Transactions
Between U.S. Financial Services
Providers and Foreign Persons, will be
conducted covering the first quarter of
the 2007 calendar year and every
quarter thereafter.

(A) Who must report—(1) Mandatory
reporting. Reports are required from
each U.S. person who is a financial
services provider or intermediary, or
whose consolidated U.S. enterprise
includes a separately organized
subsidiary or part that is a financial
services provider or intermediary, and
that had sales of covered services to
foreign persons that exceeded $20
million for the previous fiscal year or
expects sales to exceed that amount
during the current fiscal year, or had
purchases of covered services from
foreign persons that exceeded $15
million for the previous fiscal year or
expects purchases to exceed that
amount during the current fiscal year
These thresholds should be applied to
financial services transactions with
foreign persons by all parts of the
consolidated U.S. enterprise combined
that are financial services providers or
intermediaries. Because the thresholds
are applied separately to sales and
purchases, the mandatory reporting
requirement may apply only to sales,
only to purchases, or to both sales and
purchases. Quarterly reports for a year
may be required retroactively when it is
determined that the exemption level has
been exceeded.

(i) The determination of whether a
U.S. financial services provider or
intermediary is subject to this
mandatory reporting requirement may
be based on the judgement of
knowledgeable persons in a company
who can identify reportable transactions
on a recall basis, with a reasonable
degree of certainty, without conducting
a detailed records search.

(i7) Reporters who file pursuant to this
mandatory reporting requirement must
provide data on total sales and/or
purchases of each of the covered types
of financial services transactions and
must disaggregate the totals by country.

(2) Voluntary reporting. If a financial
services provider or intermediary, or all
of a firm’s subsidiaries or parts
combined that are financial services
providers or intermediaries, had
covered sales of $20 million or less, or
covered purchases of $15 million or less
during the previous fiscal year, and if
covered sales or purchases are not
expected to exceed these amounts in the
current fiscal year, a person is requested
to provide an estimate of the total for
each type of service for the most recent
quarter. Provision of this information is

voluntary. The estimates may be based
on the reasoned judgement of the
reporting entity. Because these
thresholds apply separately to sales and
purchases, voluntary reporting may
apply only to sales, only to purchases,
or to both.

(B) BE-185 definition of financial
services provider. The definition of
financial services provider used for this
survey is identical in coverage to Sector
52 B Finance and Insurance, and
holding companies that own or
influence, and are principally engaged
in making management decisions for
these firms (part of Sector 55 B
Management of Companies and
Enterprises) of the North American
Industry Classification System, United
States, 2002. For example, companies
and/or subsidiaries and other separable
parts of companies in the following
industries are defined as financial
services providers: Depository credit
intermediation and related activities
(including commercial banking, savings
institutions, credit unions, and other
depository credit intermediation);
nondepository credit intermediation
(including credit card issuing, sales
financing, and other nondepository
credit intermediation); activities related
to credit intermediation (including
mortgage and nonmortgage loan brokers,
financial transactions processing,
reserve, and clearinghouse activities,
and other activities related to credit
intermediation); securities and
commodity contracts intermediation
and brokerage (including investment
banking and securities dealing,
securities brokerage, commodity
contracts dealing, and commodity
contracts brokerage); securities and
commodity exchanges; other financial
investment activities (including
miscellaneous intermediation, portfolio
management, investment advice, and all
other financial investment activities);
insurance carriers; insurance agencies,
brokerages, and other insurance related
activities; insurance and employee
benefit funds (including pension funds,
health and welfare funds, and other
insurance funds); other investment
pools and funds (including open-end
investment funds, trusts, estates, and
agency accounts, real estate investment
trusts, and other financial vehicles); and
holding companies that own, or
influence the management decisions of,
firms principally engaged in the
aforementioned activities.

(C) Covered types of services. The BE—
185 survey covers the following types of
financial services transactions
(purchases and/or sales) between U.S.
financial services providers and foreign
persons: Brokerage services related to

equities transactions; other brokerage
services; underwriting and private
placement services; financial
management services; credit-related
services, except credit card services;
credit card services; financial advisory
and custody services; securities lending
services; electronic funds transfer
services; and other financial services.
(ii) [Reserved]

* * * * *

[FR Doc. E6-19409 Filed 11-15-06; 8:45 am)]
BILLING CODE 3510-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[CGD01-06-027]
RIN 1625-AA01

Anchorage Regulations; Port of New
York

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise the duration vessels are
authorized to anchor in specific
anchorage grounds within the Port of
New York and New Jersey (PONYN]J).
This proposed action is necessary to
facilitate safe navigation and provide for
the overall safe and efficient flow of
waterborne commerce. This proposed
action is intended to better facilitate the
efficient use of the limited deep water
anchorage grounds available in
PONYNJ.

DATES: Comments and related material
must reach the Coast Guard on or before
December 18, 2006.

ADDRESSES: You may mail comments
and related material to Waterways
Management Division (CGD01-06—-027),
Coast Guard Sector New York, 212 Coast
Guard Drive, Room 321, Staten Island,
New York 10305. The Waterways
Management Division of Coast Guard
Sector New York maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at room 321, Coast Guard
Sector New York, between 8 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander M. McBrady,
Waterways Management Division, Coast
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Guard Sector New York at (718) 354—
2353.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-06-027),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Waterways Management Division at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Coast Guard proposes to revise
the duration that vessels are authorized
to anchor in Federal Anchorage
Grounds 19, 21-A, 21-B, 21-C, and 25
in the PONYNJ. These proposed
revisions are necessary due to the
limited amount of deep water anchorage
space available in the Hudson River,
Upper and Lower Bay of New York
Harbor.

In recent years, as the number of ships
in port has increased and their sizes
have grown, the anchorage grounds
have frequently been filled to capacity.
According to the Harbor Safety,
Operations, and Navigation Committee
of the Port of New York and New Jersey
(HAROPS), which represents a broad
spectrum of the local maritime industry,
having adequate anchorage space is
critical to the overall safety and
economic vitality of the port. The
limited availability of anchorage space
has caused undue economic burden for
ships that are forced to anchor outside
the port in the vicinity of Ambrose
Tower, sometimes for days, while
awaiting anchorage space. Vessels have
been unable to complete their business,
including re-supply, lightering, and
bunkering, in a cost-efficient manner

and sometimes have forgone obtaining
services in New York because of the
delays. The unavailability of anchorage
space also increases safety risks by
forcing ships to take on provisions
while underway and potentially
preventing ships from anchoring in an
emergency.

The proposed revisions would
increase the availability of anchorage
space by reducing the amount of time
that a vessel may remain at anchor. The
revisions would also limit the number
vessels from loitering in the lower
Hudson River, Bay Ridge, and
Gravesend Bay anchorages.

Discussion of Proposed Rule

The proposed rule would establish a
96-hour limit on the duration of stay for
vessels anchoring in Federal Anchorage
Grounds 19, 21-A, 21-B, 21-C, and 25.
Currently, 33 CFR 110.155(k)(3)
establishes an impractical anchorage
duration of 30 days. We note that the
48-hour limit for anchoring in Stapleton
Anchorage (Federal Anchorage Grounds
23—A, 23-B, and 24) and Federal
Anchorage Ground 44 would remain the
same and not be affected by this
proposed rule.

Implementing this time restriction for
the lower Hudson River, Bay Ridge, and
Gravesend Bay anchorage grounds will
provide for the effective use of this
valuable and limited port resource, thus,
minimizing vessel delays. The affected
Anchorage Grounds would continue to
be managed by the Coast Guard Vessel
Traffic Service New York (VTS). As part
of their anchorage management
function, VTS New York will make
decisions on requests to extend a
vessel’s stay at an anchorage beyond the
prescribed duration limit.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. This finding is based on
the following facts:

This proposal would allow the Coast
Guard to better manage the increasing
and changing needs of commercial
vessels and to make the best use of the
limited available Anchorage Grounds.
Vessels normally complete bunkering or
lightering operations within the
Anchorage Grounds within 48 hours.

Additionally, due to security concerns
at facilities, more vessels need to
replenish supplies while at anchor,
which normally takes no longer than 8
hours. This proposal would allow
shipping lines, owners, agents, and
others in the shipping industry to
operate more efficiently in the Port of
New York and New Jersey.

The current 30-day limit for vessels to
remain at anchor is an inefficient use of
the limited, extremely busy Anchorage
Grounds within the PONYNJ since
vessels not conducting port related
operations could easily anchor offshore
while awaiting pier space, supply
deliveries, sailing orders, etc.
Additionally, this proposal would allow
the commercial vessel industry to more
efficiently conduct final preparations for
sea in a protected Anchorage Ground, as
opposed to conducting preparations
during outbound transit in the vicinity
of the six vessel traffic lanes that
converge on Ambrose Light (LLNR 720).
This proposed rule is in the interest of
safe and efficient navigation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners or
operators of commercial vessels
intending to anchor in a portion of the
Hudson River, Upper New York Bay, or
Lower New York Bay. This proposal,
however, would not have a significant
economic impact on these entities for
the reasons stated above in the
Regulatory Evaluation section.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Commander M. McBrady, Waterways
Management Division, Coast Guard
Sector New York at (718) 354—2353. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,

eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 5100.1, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(f), of the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34)(f) as it would revise the duration a
vessel could anchor in a Federal
Anchorage Ground.

A preliminary “Environmental
Analysis Check List” is available in the
docket where indicated under
ADDRESSES. Comments on this section
will be considered before we make the
final decision on whether the rule
should be categorically excluded from
further environmental review.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471; 1221 through
1236, 2030, 2035 and 2071; 33 CFR 1.05-1(g);
and Department of Homeland Security
Delegation No. 0170.1.

2. Amend §110.155 by adding
paragraphs (c)(5)(vi), (d)(10)(ii),
(d)(11)({ii), (d)(12)(iii), and (e)(1)(iii), to
read as follows:

§110.155 Port of New York.

* * * *

L
(._S)) * *x %

(vi) No vessel may occupy this
anchorage for a period of time in excess
of 96 hours without prior approval of
the Captain of the Port.

(d)* * %
(10)* EE

(ii) No vessel may occupy this
anchorage for a period of time in excess
of 96 hours without prior approval of
the Captain of the Port.

(11) * Kk 0k

(iii) No vessel may occupy this
anchorage for a period of time in excess



Federal Register/Vol. 71, No. 221/ Thursday, November 16, 2006 /Proposed Rules

66711

of 96 hours without prior approval of
the Captain of the Port.

(12) I

(iii) No vessel may occupy this
anchorage for a period of time in excess
of 96 hours without prior approval of
the Captain of the Port.

* * * * *

(e)

(1) *

(iii) No vessel may occupy this
anchorage for a period of time in excess
of 96 hours without prior approval of
the Captain of the Port.

* * * * *

* %
* %

Dated: October 30, 2006.
Timothy S. Sullivan,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. E6-19314 Filed 11-15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-06-037]
RIN 1625-AA09

Drawbridge Operation Regulation;
Mississippi River, lowa and lllinois

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to change the regulation governing the
operation of the Illinois Central Railroad
Drawbridge, Mile 579.9, Upper
Mississippi River at Dubuque, lowa.
Under the proposed rule, the
drawbridge would open on signal if at
least 24 hours advance notice is given
from 12:01 a.m., on December 15, 2006
until 8 a.m., on March 15, 2007. This
would allow time for making upgrades
to critical mechanical components and
performing scheduled annual
maintenance/repairs to the bridge and
pier protection.

DATES: Comments and related material
must reach the Coast Guard on or before
December 18, 2006.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District, Bridge
Branch, 1222 Spruce Street, St. Louis,
MO 63103-2832. Commander (dwb)
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be

available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building, Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 269-2378.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD08-06-037),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Eighth
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that a meeting would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On September 12, 2006, the Chicago,
Central & Pacific Railroad requested a
temporary change to the operation of the
Illinois Central Railroad Drawbridge,
across the Upper Mississippi River, Mile
579.9, at Dubuque, Iowa to open on
signal if at least 24 hours advance notice
is given to facilitate critical bridge repair
and annual maintenance.

The Illinois Central Railroad
Drawbridge navigation span has a
vertical clearance of 19.9 feet above
normal pool in the closed to navigation
position. Navigation on the waterway
consists primarily of commercial tows
and recreational watercraft and will not
be significantly impacted due to the
reduced navigation in winter months.
Presently, the draw opens on signal for
passage of river traffic. The Chicago,
Central & Pacific Railroad requested the
drawbridge be permitted to remain
closed-to-navigation from 12:01 a.m.,
December 15, 2006 until 8 a.m., March

15, 2007 unless 24 hours advance notice
is given of the need to open. Winter
conditions on the Upper Mississippi
River coupled with the closure of Lock
and Dam 11, Mile 583.0, Upper
Mississippi River, at Dubuque, Iowa
from January 2, 2007 until February 28,
2007 will preclude any significant
navigation demands for the drawspan
opening. The Illinois Central Railroad
Drawbridge, Mile 579.9, Upper
Mississippi River, is located just
downstream from Lock and Dam 11.
Performing maintenance on the bridge
and pier protection during the winter,
when the number of vessels likely to be
impacted is minimal, is preferred to the
bridge closure or advance notification
requirements during the navigation
season. This temporary change to the
drawbridge’s operation has been
coordinated with the commercial
waterway operators.

Discussion of Proposed Rule

The proposed temporary rule is to add
a new paragraph to §117.671. The
drawbridge by regulation is to open on
signal. This proposed rule would allow
the drawbridge to open on signal if at
least 24 hours advance notice is given
from 12:01 a.m., on December 15, 2006
until 8 a.m., on March 15, 2007. This
proposed rule will allow time for
making upgrades to critical mechanical
components and perform scheduled
annual maintenance/repairs to the
bridge and pier protection.

Regulatory Evaluation

The proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

The Coast Guard expects that this
temporary change to operation of the
Illinois Central Railroad Drawbridge
will have minimal economic impact on
commercial traffic operating on the
Upper Mississippi River. This
temporary change has been written in
such a manner as to allow for minimal
interruption of the drawbridge’s regular
operation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
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substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
proposed rule will have a negligible
impact on vessel traffic. The primary
users of the Upper Mississippi River in
Dubuque, Iowa are commercial towboat
operators. With the onset of winter
conditions, most activity on the Upper
Mississippi River is curtailed and there
are few, if any, significant navigation
demands for opening the drawspan.
The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Roger K.
Wiebusch, Bridge Administrator, Eighth
Coast Guard District, Bridge Branch, at
(314) 269-2378.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires

Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Government
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore this
rule is categorically excluded under
figure 2—1, paragraph 32(e) of the
Instruction from further environmental
documentation. Paragraph 32(e)
excludes the promulgation of operating
regulations or procedures for
drawbridges from the environmental
documentation requirements of the
National Environmental Policy Act
(NEPA). Since this proposed regulation
would alter the normal operating
conditions of the drawbridge, it falls
within this exclusion. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
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No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

2. From 12:01 a.m., December 15,
2006 until 8 a.m., March 15, 2007 in
§117.671 add new paragraph (c) to read
as follows:

§117.671 Upper Mississippi River.
* * * * *

(c) The Illinois Central Railroad
Drawbridge, Mile 579.9, Upper
Mississippi River at Dubuque, Iowa
shall open on signal if at least 24 hours
notice is given.

Dated: October 18, 2006.

J.R. Whitehead,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. E6-19311 Filed 11-15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD08-06-013]

RIN 1625-AA09

Drawbridge Operation Regulation;
lllinois Waterway, lllinois

AGENCY: Coast Guard, DHS.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Coast Guard has revised
its proposal to change the operation of
the Pekin Railroad Drawbridge, Mile
151.2, at Pekin, Illinois and the Chessie
Railroad Drawbridge, Mile 254.1 at
Seneca, Illinois across Illinois
Waterway. The present regulation
requires revision to reflect the actual
procedures that have always been
followed. The current regulation was
intended to be temporary, for test
purposes only, and was inadvertently
permanently included. The revision
would eliminate the “Specific
Requirements” for remote operation and
the bridge would continue to operate, as
required by the Coast Guard, under the
“General Requirements”. In addition the
Coast Guard proposes to change the
regulation governing the operation of
the Chessie Railroad Drawbridge across
the Illinois Waterway, Mile 254.1, at
Seneca, Illinois. The existing regulation
requires the drawspan to open on signal.
This change is necessary to reflect a
change in operating procedure.

DATES: Comments and related material
must reach the Coast Guard on or before
January 16, 2007.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District, Bridge
Branch, 1222 Spruce Street, St. Louis,
MO 63103-2832. Commander (dwb)
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building, Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 269-2378.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD08-06—-013],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 81/2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Eighth
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that a meeting would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Regulatory History

On June 26, 2006, we published a
notice of proposed rulemaking (NPRM)
titled Drawbridge Operation Regulation;
Mlinois Waterway, IL in the Federal
Register (71 FR 36295). We received no
comments on the proposed rule. No
public hearing was requested, and none

was held.
Background and Purpose

A test period to remotely operate the
Pekin Railroad Drawbridge, Mile 151.2,
across the Illinois Waterway was

proposed by the bridge owner and
determined that remote operation was
not feasible. The bridge owner withdrew
the proposal and the Coast Guard
required the continued on-site operation
of the bridge. The bridge is not remotely
operated. The bridge owner has always
maintained an on-site bridge operator
for the bridge. However, the temporary
regulation allowing the test period was
inadvertently published in 33 CFR 117,
Subpart B.

This proposed rulemaking will correct
the drawbridge operating regulations to
reflect Coast Guard approved operating
conditions presently adhered to by the
bridge owner and waterway users.

33 CFR requires the Chessie Railroad
Drawbridge, mile 254.1, Illinois
Waterway at Seneca, Illinois to open on
signal for the passage of vessels. Due to
reduced train use, the bridge owner
removed the bridgetender, maintains the
draw span in the fully open position
and allows train operators to close the
bridge. This action was taken without
proper Coast Guard notification or
approval. The proposed rule would
improve the navigation safety of bridge
operations by establishing a method of
operation and communication between
vessels and bridge closure personnel.

Discussion of Proposed Rule

The rule proposed by this SNPRM
includes two separate changes to
existing regulation § 117.393. The first
change would delete § 117.393(b),
which requires remote operation of the
Pekin Railroad Drawbridge. If the
remote operation requirement is
deleted, it will have no impact on river
or rail traffic because the bridge will
continue to be operated on-site and
open on demand for passage of river
traffic. Removing the regulation for
remote operation will allow the bridge
owner to not install additional
equipment and to not operate the bridge
from a remote location to meet the
regulation.

The second change to §117.393
would add a new paragraph (b) to
§117.393. The Chessie Railroad
Drawbridge is currently maintained in
the fully open position and train
operators close the draw span to allow
trains to pass. This proposed rule would
improve the navigation safety of bridge
operations by establishing a method of
operation and communication between
vessels and bridge closure personnel.
This proposed rule will accurately
depict how the bridge is operated.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
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Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security.

The Coast Guard expects that these
changes will have no economic impact
on commercial traffic operating on the
Nlinois Waterway.

The proposed regulation changes will
not affect the present safe operation of
the bridges.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Roger K.
Wiebusch, Bridge Administrator, Eighth
Coast Guard District, Bridge Branch, at
(314) 269-2378.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore this
rule is categorically excluded under
figure 2—1, paragraph 32(e) of the
Instruction from further environmental
documentation. Paragraph 32(e)
excludes the promulgation of operating
regulations or procedures for
drawbridges from the environmental
documentation requirements of NEPA.
Since this proposed regulation would
alter the normal operating conditions of
the drawbridge, it falls within this
exclusion. A “Categorical Exclusion
Determination” is available in the
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docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 017.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

2. Revise §117.393(b) to read as
follows:

§117.393 lllinois Waterway.

* * * * *

(b) The draw of the Chessie Railroad
Bridge, mile 254.1, at Seneca, lllinois,
operates as follows:

(1) The draw is normally maintained
in the fully open position, displaying
green mid-channel lights to indicate the
span is fully open.

(2) When a train approaches the
bridge and the draw is in the open
position, the train will stop, train
operator shall walk out on the bridge
and scan the river for approaching
vessels.

(3) If a vessel is approaching the
bridge, the draw will remain open. The
vessel shall contact the train operator on
VHF-FM channel 16 and the train
operator shall keep the draw in the fully
open position until the vessel has
cleared the bridge.

(4) If no vessels are observed, the train
operator initiates a five minute warning
period on VHF-FM radio channel 16
before closing the bridge. The train
operator will broadcast the following
message: ‘“The Chessie Railroad Bridge
at Mile 254.1, Illinois River, will close
to navigation in five minutes.” The
announcement is repeated every minute
counting down the time remaining until
closure.

(5) At the end of the five minute
warning period, and if no vessels are
approaching the bridge, the train
operator shall sound the siren for 10
seconds, activate the alternate flashing
red lights on top of the draw, then lower
and lock the draw in place. Red lights
shall continue to flash to indicate the
draw is closed to navigation.

(6) After the train has cleared the
bridge, the draw shall be raised to its
full height and locked in place, the red

flashing lights stopped, and the draw
lights changed from red to green.

* * * * *

Dated: October 19, 2006.
Ronald W. Branch,

Captain, U.S. Coast Guard, Commander, 8th
Coast Guard Dist. Acting.

[FR Doc. E6-19310 Filed 11-15-06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Parts 241, 251, 261

RIN 0596—-AC33

Piscicide Applications on National
Forest System Lands

AGENCY: Forest Service, USDA.
ACTION: Proposed rule; request for
public comments.

SUMMARY: The Forest Service proposes
to amend Title 36 Code of Federal
Regulations (CFR) parts 241, 251 and
261. Relevant sections of the Forest
Service Manual (FSM) 2151, 2152, 2153,
2610, 2651 and 2719; and Forest Service
Handbook (FSH) 2109.14, would also be
revised to reflect the changes in the
regulations. Title 36 CFR part 241
addresses the cooperation between the
agency and State fish and game
management agencies and governs the
agency'’s responsibility in these
partnerships. Part 251 sets out
requirements governing special uses on
National Forest System lands and
identifies the categories of uses for
which a special use authorization is
required. Part 261, subpart A sets out
the general prohibitions of activities on
National Forest System lands, while
subpart B provides for prohibition of
activities on National Forest System
lands by closure orders.

The proposed amendment to the rule
would result in three changes. The
principle change, in part 241, would
establish criteria for State piscicide use
on National Forest System lands,
outside designated Wild and Scenic
Rivers or Congressionally designated
Wilderness and Wilderness Study
Areas. A provision that State piscicide
applications outside designated
Wilderness and Wilderness Study Areas
are not “‘special uses” requiring special
use authorization would be added to 36
CFR 251.50. A paragraph would be
inserted into 36 CFR 261.50 to
specifically provide for closure of an
area, under specific circumstances, to
prohibit piscicide application. In
addition, the ambiguous phrase “‘other

minor uses,” which refers to pesticide
uses, would be eliminated in 36 CFR
261.9(f). The proposed rule changes
would provide an efficient and
standardized national approach for the
application of piscicides by State
agencies on National Forest System
lands while retaining the Forest
Service’s authority over such use. Public
comment is invited and will be
considered in development of the final
rule.

DATES: Comments must be received, in
writing, January 16, 2007.

ADDRESSES: Written comments
concerning this notice should be
addressed to Dr. Jesus A. Cota at Forest
Health Protection Staff, 1601 N. Kent
St., RPC, 7th Floor (FHP), Arlington, VA
22209. Comments for Dr. Jesus A. Cota
may be sent via e-mail to
pesticiderule@fs.fed.us or via facsimile
to (703) 605—-5353.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at the Forest
Service office of the Forest Health
Protection staff, 1601 N. Kent St., RPC,
7th Floor (FHP), Arlington, VA 22209.
Due to security requirements, visitors
are encouraged to call ahead to (703)
605-5352 to facilitate entry to the
building.

FOR FURTHER INFORMATION CONTACT: Dr.
Jesus A. Cota at Forest Health Protection
Staff, at (703) 605-5344 (e-mail:
jcota@fs.fed.us) or Ronald Dunlap at
Watershed, Fish, Wildlife, Air and Rare
Plants Staff, at (202) 205-1790 (e-mail:
rldunlap@fs.fed.us).

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., eastern
standard time, Monday through Friday.
SUPPLEMENTARY INFORMATION: State
agencies and the Forest Service share
responsibility for the protection and
management of fish and wildlife
populations on National Forest System
(NFS) lands. A number of Federal land
management statutes acknowledge the
States’ traditional role in managing fish
and wildlife populations by affirming
that the statutes do not affect the
jurisdiction or responsibilities of the
States with respect to wildlife and fish
on the National Forests; see the Organic
Administration Act at 16 U.S.C. 480; the
Multiple-Use Sustained-Yield Act at 16
U.S.C. 528; the Sikes Act at 16 U.S.C.
670h; the Federal Land Policy and
Management Act at 43 U.S.C. 1732; and
the Wilderness Act at 16 U.S.C. 1131—
1136. In acknowledging State
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jurisdiction and responsibilities,
however, these statutes do not diminish
the Federal Government’s coexistent
jurisdiction and responsibilities.

Overall, the Forest Service and State
agencies have enjoyed long-standing
and mutually beneficial partnerships.
On some management issues, such as
hunting and fishing, the States generally
exercise virtually all management
responsibility. On other issues, Forest
Service and the States exercise their
responsibilities cooperatively, with the
State and Forest Service working out
issues in order to satisfy any concerns.
This cooperative, informal approach has
generally worked except on occasions
when Forest Service special
authorizations have been required.
Under the current rules, the States must
obtain special use authorization for the
application of pesticides, including
piscicides, on units of the NFS.

Piscicides are chemicals intended to
kill fish. Piscicides are the most
effective means of eradicating invasive
species or making habitat—streams,
lakes or other bodies of water—available
for desired aquatic species. A State
piscicide project is generally understood
to include the following activities: The
ground transportation of supplies,
equipment and personnel to and from
the project site; the construction or
setup of a temporary downstream
barrier to ensure that target species do
not escape the application of the
piscicide (typically a block net, in place
for a month or less); the application of
an Environmental Protection Agency
(EPA) approved piscicide to the target
waters; the detoxification of the waters
by chemically neutralizing the effects of
the piscicide; and pretreatment and post
treatment monitoring.

The proposed amendment to the rule
would strengthen the cooperative
relationship between the Forest Service
and the State(s) by setting criteria for
State piscicide use on NFS lands; where
a State piscicide use meets the criteria,
it may proceed. The rule does not
change the Forest Service’s ability to use
a closure order to preclude the action
where necessary to protect NFS
resources.

Not requiring the special use
authorization process for State piscicide
applications would reduce the time
between a State’s proposing an action
and the execution of that action. A State
would know beforehand the precise
information it must supply the Forest
Service before it can proceed with a
piscicide project and would need not
wait for a special use authorization to be
granted.

Timing is important in accomplishing
piscicide projects, particularly with

respect to control and eradication of
invasive species. Where rapid control or
eradication of invasive species is not
possible, risk to native fish can increase
dramatically, as can control costs. The
special use authorization process has
often resulted in increased costs or
failure to achieve management goals,
such as control of invasive species;
recovery, downlisting or delisting of
threatened and endangered species; and
has caused friction in long-standing
State-Federal partnerships.

The standard set of criteria
established in the rule also would
provide consistency from NFS unit to
unit, and State to State. Currently, a
State with a number of national forests
within its borders may have to meet a
different set of criteria or conditions for
each of those NFS units. Over time, a
State may have to meet a different
criteria within the same NFS unit.
Under the proposed rule, a State would
know the criteria it must meet on any
NFS unit. Moreover, the same criteria
would apply to every State. The criteria
have been designed to eliminate
duplicative State and Federal
procedures while ensuring adequate
protection of resources.

Although the Forest Service proposes
to change the manner in which it
exercises its responsibilities, it does not
anticipate that this rule change would
change the frequency and manner of
piscicide use by States on NFS land.
State and Forest Service cooperation has
always extended to such use, and, as
described in the “Section-by-section
explanation of the proposed rule,” the
criteria that would be established in this
Rule are practices that generally have
been required by Forest Service
authorizations, and by the States
themselves on their operations. The
reporting requirements also would
formalize a long-standing practice. The
Forest Service is required to maintain
records of restricted-use pesticides and
to annually report all pesticide use on
its lands. In addition, field units are
required to report to the Washington
Office all accidents and incidents
involving pesticides; this provision is
included to ensure that the Forest
Service will have a thorough accounting
of use on National Forest System lands.

The rule does not change the
requirement that States obtain a special
use authorization to use piscicides
within congressionally designated
wilderness and wilderness study areas,
as well as designated wild and scenic
rivers. The Wilderness Act provides that
“each agency administering any area
designated as wilderness shall be
responsible for preserving the
wilderness character of the area,” and

also that “except as necessary to meet
minimum requirements for the
administration of the area for the
purposes of this Act * * * there shall
beno * * * use of motor vehicles,
motorized equipment or motorboats,

* * * no other form of mechanical
transport, and no structure or
installation within any such area.” The
Forest Service must retain its authority
to determine whether a proposed
piscicide application would be
appropriate in wilderness, particularly
where motorized equipment or
installation of temporary structures
would be involved, as is often the case.
Likewise, it is appropriate for the Forest
Service to require that States obtain
special use authorization within the
Wild and Scenic Rivers System, to
ensure protection of the values for
which each river has been added to the
National Wild and Scenic Rivers System
(see 16 U.S.C. 1272). Because Congress
typically requires the Forest Service to
manage wilderness study areas so as to
maintain their presently existing
wilderness character and potential for
inclusion in the National Wilderness
Preservation System (see, for example
the Montana Wilderness Study Act,
Pub. L. 95-150, 91 Stat 1243 (1977)), the
U. S. Department of Agriculture (USDA)
believes that the Forest Service also
should require special use authorization
for State piscicide actions in such areas.

Section-by-Section Explanation of the
Proposed Rule

Proposed Changes to 36 CFR Part 241

A portion of the text of the current
section 241.2 would be designated as
paragraph (a), and new paragraphs (b)(1)
through (b)(4)(ii) would be added to
specifically refer to State application of
piscicides within the National Forest
System.

Paragraph (b)(1) would require the
State to provide notice of a piscicide
project to the supervisor for the NFS
unit within which the project would
take place. This provision requires
communication between State and
Federal agencies regarding any fish or
wildlife management project the State
undertakes on Federal land, and
specifies the particular information to
provide regarding the piscicide project.
The proposed rule provides that 60 days
prior to the date the project is to take
place, the State is to give the Forest
Service notice of the reason for the
project; its location and scope; the
specific piscicide and amount to be
applied; the method of application; and
the time period in which the project
would occur. The qualifications of the
persons to apply the piscicide must be
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stated. The Forest Service believes that
60 days is an appropriate time period in
which the Forest Service can consider
whether it has concerns about the
project, and the State and Forest Service
can address and satisfy those concerns.
The information required to be provided
would help ensure that the Forest
Service has sufficient information to
know that the project would fit the
criteria set out in paragraphs (b)(3)(i)
through (b)(3)(vi), so that the project
may proceed.

Paragraph (b)(3) on criteria allows the
Forest Service to waive the 60-day
notice period in an emergency, when
rapid action is necessary, such as to
eradicate an invasive species that has
the potential to increase quickly.

Paragraph (b)(2) identifies reporting
requirements. By December 1 of each
year, the State is required to report to
the applicable supervisor all piscicide
projects the State has conducted during
the Federal fiscal year (October 1—-
September 30) on the administrative
unit under the supervisor’s
responsibility. The information is
necessary for the Forest Service field
units to fulfill their recording of
restricted-use pesticides as required
under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
and to report to the Washington Office
all pesticide use on National Forest
System lands. This section also requires
immediate reporting of accidents or
incidents involving piscicide use on the
administrative unit. Examples of
accidents or incidents to report are:
piscicide spills, crashes of aircraft or
vehicle with piscicides on board, and
injury or fatality of application
personnel for any reason in the
preparation or execution of the project
piscicide.

Paragraph (b)(3)(i) through (vi)
provides that States need not obtain
special use authorization for piscicide
projects that are outside Congressionally
designated Wilderness, Wilderness
Study Areas, and designated Wild and
Scenic Rivers and that meet certain
criteria set out in that paragraph. The
project must be in compliance with all
Federal laws and regulations, and must
be consistent with the Land and
Resource Management Plan for the
administrative unit within which the
project will occur, in addition to any
applicable or relevant aquatic resource
recovery plan or species management
plan. The piscicide to be applied must
be registered for that purpose with EPA,
and restricted use piscicide must be
applied by certified personnel or under
the supervision of a certified pesticide
applicator.

The purpose of the project must be for
the management of aquatic resources.
The Forest Service expects that projects
would continue to be carried out for the
reintroduction, maintenance, or
enhancement of native and desired
species, particularly in habitat occupied
by invasive species; and to maintain
sport fisheries. Also, the project must be
designed to ensure that there is no long-
term impairment to ecosystem
functions, or unreasonable interference
with other uses on National Forest
System lands. Some short-term
impairment, such as a temporary
reduction in macro-invertebrate
populations, is a common consequence
of piscicide application, and would not
preclude a piscicide project that meets
all the criteria in the rule from going
forward on National Forest System
lands. A project of such extent and
intensity that would result in long-term
impairment of ecosystem functions,
however, would not meet this criterion.
In addition, the project must be
designed so that it would not interfere
with other uses, such as shortly before
a holiday weekend when many visitors
may be in the area.

The project design must include a
plan for monitoring to determine that
the project was effective in meeting its
objectives, that detoxification
successfully neutralized the piscicide,
the extent, if any, to which the piscicide
had drifted, and the impacts to non-
target species within and outside the
treatment area. Like the other criteria,
this criterion is not expected to impose
a new responsibility on the States, as
monitoring is always an integral part of
State piscicide projects. Finally, the
State must have reported on past
piscicide projects, as required by this
section at (b)(2).

Paragraph (b)(4)(i) would confirm that
State piscicide projects within
Congressionally designated Wilderness,
Wilderness Study Areas and designated
Wild and Scenic Rivers remain subject
to Forest Service special use
authorization requirements. Paragraph
(b)(4)(ii) affirms the normal requirement
that States, engaged in wildlife and fish
management activities including
piscicide projects, must obtain a special
use authorization for access over closed
roads, trails or areas, or for construction
or placement of structures and
installations on NFS lands, unless a
structure or installation would be
temporary and necessary to a piscicide
project.

Proposed Changes to 36 CFR Part 251

Part 251, Subpart B governs special
use authorization requirements on
National Forest System lands and

identifies the categories of activities that
require a special use authorization and
those that do not. The change to section
251.50 would include the application of
piscicides by State fish and game
management agencies on National
Forest System lands, consistent with
proposed 36 CFR 241.2(b), in the
category of activities that do not require
a special use authorization.

Proposed Changes to 36 CFR Part 261

Part 261 governs the prohibitions of
activities on National Forest System
lands. Section 261.9(f) specifically
prohibits the use of pesticides on
National Forest System lands and also
identifies the exceptions to this
prohibition. The application of
piscicides by State fish and game
management agencies in accordance
with the criteria in section 241.2(b)
would be included in this list of
exceptions. The phrase “other minor
uses” would be removed from the
exceptions in this list. The phrase is
being removed to acknowledge that
special use authority may be issued for
any pesticide use, not just minor uses.

Section 261.10(a) currently lists
activities, including constructing,
placing or maintaining any kind of road,
trail, structure, fence, enclosure,
communications equipment, or other
improvement on National Forest System
lands or facilities that are prohibited
except as permitted under the use of
such written instruments as a special
use authorization, contract or operating
plan. This section currently states that
these activities are prohibited unless the
requirement of such a written
instrument is waived pursuant to
section 251.50(e). Since State piscicide
application activities can include the set
up or construction of a temporary
downstream barrier, those activities
listed under paragraph (a) of section
251.50 are being added to section
261.10(a).

Section 261.50 governs the use of
closure orders, including the authority,
method of posting, and the different
reasons for which an order can be
issued. The proposed changes to this
section would specify the triggers that
can result in the issue of a closure order
by the Forest Service in order to
prohibit a State piscicide project on
National Forest System lands. One
trigger would be if the criteria listed in
36 CFR 241.2(b) are not met. An
additional trigger would include the
occurrence of an existing fire incident or
other emergency that threatens public
safety so that a piscicide application at
such time would not be appropiate. The
Forest Service believes that it will rarely
have to use the proposed closure
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authority. The usual cooperative
relationships with States should ensure
that any problems will be worked out
well before the point of issuing an order.
Nevertheless, the Forest Service believes
it must retain the option to close an area
to piscicide use, if necessary.

In summary, the principle change
under the proposed rule would be that
a special use authorization for State
piscicide projects on National Forest
Systems lands except in Wilderness and
Wilderness Study Areas would no
longer be required. Instead, States
would be required to meet specific
criteria (36 CFR 241.2(b)) to apply
piscicides, and the Forest Service will
continue to retain final authority over
piscicide use on National Forest Service
lands by means of closure orders instead
of special use authorizations. This
change would not apply to piscicide
projects proposed in designated Wild
and Scenic Rivers and Congressionally
designated Wilderness and Wilderness
Study Areas. Although piscicide
projects in these areas are not
prohibited, because of the additional
considerations due to the special
character of such areas, as defined in the
Wild and Scenic Rivers Act and the
Wilderness Act, State piscicide projects
proposed in these areas would remain
subject to Forest Service special use
authorization requirements. The
practice and frequency of piscicide
applications by States on National
Forest System lands is not expected to
change as a result of the amendment of
the rule. The proposed rule change
would provide a consistent,
standardized national approach for the
application of piscicides on National
Forest System lands by State agencies,
would eliminate the delays associated
with the Forest Service special use
authorization process, and would
strengthen long-term Federal and State
partnerships. The benefit to the States,
the Forest Service, and the public that
would be realized as a result of this
proposed rule change is the ability for
State agencies to proceed in a timely
manner with piscicide projects to
achieve aquatic management objectives
which include the restoration of aquatic
ecosystems, the recovery of listed
species, and the rapid response to
discoveries of new or rapidly spreading
invasive species.

Regulatory Certifications

Regulatory Impact

This proposed rule has been reviewed
under USDA procedures and Executive
Order (E.O.) 12866 on Regulatory
Planning and Review. The Office of
Management and Budget (OMB) has

determined that this is a non-significant
rule as defined by E.O 12866. This
proposed rule will not have an annual
effect of $100 million or more on the
economy, nor adversely affect
productivity, competition, jobs, the
environment, public health or safety,
nor State or local governments. This
proposed rule would not interfere with
an action taken or planned by another
agency nor raise new legal or policy
issues. Finally, this proposed rule will
not alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients of such programs.
Therefore, it has been determined that
this proposed rule is not an
economically significant regulatory
action.

This proposed rule also has been
considered in light of the Regulatory
Flexibility Act, as amended, (5 U.S.C.
601 et seq.). In promulgating this
proposed rule, publication of an
advance notice of proposed rulemaking
was not required by law. Further, it has
been determined that this proposed rule
will not have a significant economic
impact on a substantial number of small
business entities as defined by that act.
Therefore, it has been determined that
preparation of a regulatory flexibility
analysis is not required for this
proposed rule.

Environmental Impact

Section 31.11a of Forest Service
Handbook 1909.15 (69 FR 40591; July 6,
2004) excludes from documentation in
an environmental assessment or
environmental impact statement ‘“rules,
regulations, or policies to establish
Service-wide administrative procedures,
program processes, or instructions.” The
agency’s preliminary assessment is that
this rule falls within this category of
actions and that no extraordinary
circumstances exist which would
require preparation of an environmental
assessment or environmental impact
statement. A final determination will be
made upon adoption of the final rule.
Moreover, this proposed rule itself has
no impact on the human environment.
Therefore, it has been determined that
preparation of an environmental
assessment or an environmental impact
statement is not required in
promulgating this proposed rule.

Federalism

The agency has considered this
proposed rule under the requirements of
Executive Order 12612 and has made a
preliminary assessment that the
proposed rule will not have substantial
direct effects on the States, on the
relationship between the Federal

Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
agency has determined that no further
assessment on federalism implications
is necessary at this time.

Consultation With Tribal Governments

This proposed rule has been reviewed
under E.O. 13175 of November 6, 2000,
“Consultation, and Coordination With
Indian Tribal Governments.” This
proposed rule does not have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. Nor does
this proposed rule impose substantial
direct compliance costs on Indian tribal
governments or preempt tribal law.
Therefore, it has been determined that
this proposed rule does not have tribal
implications requiring advance
consultation with Indian tribes.

No Takings Implications

This proposed rule has been reviewed
for it